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SF  Cut^AtHh,^^  UXLiJL.  C 


'^ ACTIVE  MILITARY  UP^uiTIONS" 
Vietnam  conflict 

ADDITIONAL  GRAIJD   JURY 

Jurisdiction  and  powers 

ADMINISTRATIVE  COD£  SECTIONS 

SiSS  FOi^LJ-^ING  -A-  LISTINGS 

ADMINISTRATIVE  COSTS 

Treasurer's  Department 

ADVERTISEMENTS 


^.uLj.^  J'^IL 


MAR  1  3  1978 


DocuMErwrs  dept. 
«.F.  pull:;  library 


Park  property 

AI'FIRI'IATIVE  ACTION  PROGRAI-S 

City  Planning  Department 

AGS  DISCRLXINATION 

Unruh  Civil  flights  Act 

ALIENS 


Deputy  country  clerks 

AiJI^UAL  APPROPRIATION  ORDINANCE 

Amendments  -  veto  powers  of  the  Mayor 

A.JTI-3TRIKE  OATH 

Police  and  Fire  Departments 

APPLICATIONS 

Conditional  use  permits 

APPOINT.-IENTS 

Tenant  commissioners  -  Housing  Authority 

ART  COMMISSION 

Street  artists  insurance 

ASSESSOR 

"Sales  ratio  program" 

APRIL  1  DEAD:.1NE 

intension  for  fixing  salaries 


1976 

OPINION  I^MBER 


61 

58 

50 
52 
29 
17 
U2 
51 
11 
29 
31 
7 
12 

15 


DOCUMrNTS  DEPff. 

SAM  ff-:ancisco 

PU3L1C  UDR/mY 


ADI4IHISTRATr;S  CODE  SECTIONS  I976 

OtliilOA  TCV'BER 

SEC.  1.19 

Amendments  to  annual  appropriation  ordinanca  5l 

CHAPTER  7 

Emergency  powers  of  the  I-Iayor  35 

SEC.  10.37 

Offset  for  salary  overpayment  28 

SEC.  16.98 

One-year  residency  32 

SEC.  I6e98 

Residency  of  job  applicants  18^ 

SEC.  160^19 

Campaign  contribution  and  expenditure  ordinance 

Buckley  v.  Valeo,  96  So  Gt.  612  20 

SEC.  27.3-1 

Landmark  status  for  War  Memorial  26 


-B- 


BALLOTS 

Position  of  names 

3ii:N£FITS 

Non-striking  employees 

BOARD  OF  SDUCATION  -  SEE  ^UGATIQN 

BOARD  OF  PERMIT  APPEAI^   -  SEE  PERMIT  APPEALS 

BOAPJ)  OF  SUP-HVISQRS   -  SEE  FOLLa/;iNG   "S"   LISTi:IGS 

BOAPJ)  OF  TRUSTEj:S   of  THE  VJAR  MEI-IORIAL  -  SEE  WAR  MEMORIAL 

BOARDS  Aim  COmiSoIONS 
Residency 

BONDS 

City  obligation  bonds 

BOIflJS   POINTS 

San  Francisco  firms  -  contracts 

BRg.^U  ACT 

Board  of  Permit  Appeals  -  Gov,  Code  See*  $h9$0 

BUCKLEY  V,.  VALEO 

Campaign  ordinance,  effect  of  -  >'6  S,  Ct»  612 

BUDGETS 


1976 

OPINION  NUI-EER 


See  also 


Hidden  Valley  and  Log  Cabin  Ranch  schools 

BUILDING  PiJlMITS 
High  rises 

busi::ess  and  payroll  e:cpense  tax 

Federal  property 

BUILDING  INSPECTION,  BUREAU  OF 

Federal  deserve  Bank  subject  to  city  permit  requirements 


16 
13 
2k 
20 
35 
60 
5? 

2 


CAMPAIGN  CONrRIBUTION  ORDIIIANCE 

Buckley  Va  Valeo  96  S.  Ct>  612 

CAl'tPIDATES  NAi-k^. 

Ballot  positions 

CHARTER  AlENDMiiriTS 

Bonus  point  preference 

District  elections 

"meet  and  confer"'  requirements 

Submission  at  special  election 

CHARTER  SECTIONS   -  SEE  FOL1.OV/ING  "C"   LISTINGS 

CHIEF  ADHINISTRATKE  OFFICER 

Retirement  of  incumbent  prior  to  replacement 
powers 


1976 

OPEIION  NUMBERS 


functions  and 


Transfer  of  functions  of  Employee  Relations  Division  while 
Director  remains  subject  to  GAO 


Strikes 

CIVIL  CODE 

Sec*  51  and  $2  -    Unruh  Civil  Rights 

CIVIL  SERVICE  C0>a-J55IQN  -  SEE  FOI^lOWIKG  "C"  LISTINGS 

CIVIL  SERVICE  RULES 

Promotional  examinations 

Sick  leave 

C0>E-1ISSI0NERS 

Housing  Authority 

COMPENSATION 

Miscellaneous  employees  -  uniform  treatment 

Wage  agreement  duration 

COMPLAINTS 

Office  of  Citizens  complaints 

CQiJDITIONAL  USE  PERMITS 
Ordinance  re 

CONFLICT 

Chaxter  Sec,  9.103  and  general  law 

CONFLICT  OF   INTEREST 

Board  of  Education 

CONSTITUTIONALITY 

Preferential  parking 


U7 

6 

55 

17 

5U 
37 

31 

30 
27 

UO 

29 

56 

68 
23 


1976 

OPNION  NUI-IBiRS 


CONTRACTORS 

Bonus  point  preference  -  San  Francisco  firms  13 

CONTRIBUTIONS 

Campaign  ordinance  -  Buckley  v,  Valeo  20 

CONTROLLER 

Prooedure  for  incurring  monetary  obligations  18 

COSTS 

Administrative  50 

Excess  35 

COUNT!  PRISONS 


Personal  property  l^^ 

CREDITS 

Prisoners  j^y 


-CHARTat  SECTIONS-  1?76 

0PL*4I0N  rWMBSRS 

S£C>  2.101 

re  creation  or  abolition  of  department  under  CAO  6 

S2C>  3»100 

re  emergency  powers  of  the  Mayor  36 

Si£C>  3.200 

re  GAG  U7 

SSC.  3>530 

re  duties  of  Police  Cormnission  UO 

SiG>  3. $31 

re  ranks  in  Police  Department  66 

SEC>  3»53U 

re  written  and  oral  examinations  Ul 

S^C.  3.537 

re  fireainns  permits  67 

SEC  3.$U$ 

re  enforcement  of  fire  regulations  60 

SgC.  3e601 

re  street  artist  display  stands  7 

S2G>  3»610 

conflict  with  ordinance  govarning  landmarks  26 

SEC>  3*670 

ro  Retirement  Board  8 

S::,C>  6>205 

re  conduct  of  financial  affairs  50 

sac.  6,302 

ra  incurring  of  expenditures  and  notification  to  Controller        18 

See  also    75-112 

SEC.  6.311 

re  deposit  of  public  funds  U 

SEC.  7.20H 

re  Board  of  Supeirvisor's  powers     concerning  contracts  13 

SEC.  7«U01 

re  adrrdnistration  of  real  property  Ik 

SEC.  8,100 

re  residence  of  boards  and  commissions  1 

Sea  also   7U-9U 
76-8 


-CHARTJl  SECTIONS-  1976 

OPINION  NUlffiiJlS 

SEC,  8.32U 

re  veteran's  preference  -  Charter  amendment  U9 

SSC>  8.32U 

re  veteran's  preference  -  Vietnam  conflict  61 

See  also         U9 

S£G>  3.327 

re  restrictions  on  promotional  exannLnations  5U 

SEC>  8.326 

re  permanent  employees  $h 

SEC.  8.329 

re  "rule  of  three"  U5 

SEC.  8.3U5 

re  an ti -strike  oath  11 

SEC,  a.uoo 

re  fixing  city  employee  wages  27 

re  jury  service  5 

re  payment  for  actual  service  37 

SEC.  acUoi 

re  compensation  for  miscellaneous  employees  30 

re  salary  standardisation  ordinance  15 

S^C.  8.U0$ 

Charter  amendment  during  pendency  of  examination  Ul 

SEC.  8.U07 

re  rates  of  wages  and  benefits  6k 

SEC.  d.509 

re  illegal  voting  }9 

SEC.  8.$lg 

re  industrial  disability  leave  22 

SEC.  9ao3 

re  general  laws  of  the  state  respecting  elections  62 

re  recall  petitions  53 

re  special  elections  56 

S.'^C.  9.11U 

re  amendment  or  repeal  of  ordinance  7 


-CITI  PUILJING-  1976 

OPINION  NUMBER 

AFi'IRmTJV£.  ACTION  PROGRAM 

Not  part  of  institutional  mastur  plan  29 

CQI^'DITIONAL  USE  PJRMITS 

May  include  time  limit  29 

II'jSTITUTIONAL  MAST.J>  PLAINS 

Not  to  include  institution's  alTinaative  action  program  29 

H0H-PiJtI-lAN5NT  CrVIL  SERVICE  EKPUJILLS 

Eligibility  to  take  promotional  examinations  5U 

PREFERENTIAL  PARKING 

Legality  23 

TIME  LSaT 

Appeal  to  Board  of  Permit  Appeals  -  loss  of  jurisdiction  65 


CIVIL.  SLRVICE 


ANTI-STRIKS  OATH 

Uniformed  police  and  firefighters 

EJ(A.viNATIQN 

Pending  examination  -  effect  of  Charter  amendraant 

"LIXS  WORK,  LIKZ   PAY" 

Sick  leave  and  disability  leave  benefits 

"■'GET  AND  CQNI-^ER" 

Charter  amendnents  and  ordinances 

Conflict  with  Meyers-JIilias-Brown  Act  or  Emoloyee  Relations 
urdmance 

On  issues  under  consideration  by  Board  of  Supervisors 

MISC£LLAMEOUS  EMPLOY£E  COMPENSATION 
Charter  Sec*  d.UQl" 

W0N-GITI2ENS 

Employment  as  Deputy  County  Clerks 

:\'QN-PEFi:'arJBNT  EMPLOYEES 

Eligibility  to  take  promotional  examinations 

:iON-5TRIKIi;G  EI-IPLOYEES 
Benefits 

OFF-DUTY  JURY  SERVICE 
Deduction  from  pay 

OFFSET  FOR  SALARY  OVERPAYMENT 

Administrative  Code  Sec,  10o27 

QVERTE-IS 

Fire  Department  uniformed  personnel 

Hidden  Valley  and  Log  Cabin  Ranch  schools 

PREVAILING  WAGE  RATES 
Chart3r  Sec.  d.HO? 

PiJlSQNNEL  REQUISITIONS   -  MUvJICIPAL  COURT 
Power  of  Mayor  zo  review 

RESIDENGE 

Administrative  Code,  Sec.  16.93 

McCarthy  v.  Philadelphia 

Preference  points  on  examinations 

RESIGNATIONS 

Power  to  limit 


11 

kl 

22 

21 

6U 
h6 

30 

l42 

5k 

55 

5 


18 
35 

6k 

38 

13a 

25 

32 

63 


CIVIL  .-i^RVlCi:: 

R^TriirlMENT  BENhJITS 

iiffect  of  conviction  for  illegal  voting 

Temporary  Q-2  Police  Officers 

"RUI^  OF  THRi:S" 

Applicability  to  eligible  lists 

SALARY   IHCR£:-^NT 

Salary  standardization  Ordinance  197U-75 

SALARY  STAiroARDIZAnUN  ORDIl-IAI^CS  ' 

ilxtension  of  time  for  enactir^nt 

Salary  increment 

SICK  laAVS 

Credit  for  medical  or  dental  appointments 

VETi^RANS  PRiJJ'ERalJCS 

Active  military  operations  -  Vietnam 

Examinations  already  comraanced  -  Charter  amendment 

WAGE  AGRESIGHT 

Duration  over  1  year 

wORKIUG  CONDITION  BENEFITS 
Charter  Seco  doUO? 


1976 

OPINION  ijU>IBER 


39 

66 

U$ 

33 

15 
33 

37 

61 
U9 

27 

6k 


-D- 


DEDUCTIQN 

Jury  pay 

D£PAATyii::NT  OF  CITY  PLAI^illNG  -  SEE  CITY   PLAJJNING  FOLLOWE'IG   "C" 

DSPARTI-iSNT  OF   PUBLIC  .vQRKS   -  SEE  PUBLIC  v;ORKS 

DEPAnr.'IENT  OF  SOCIAL  SERVICES   -  SEE  SOCIAL  SERVICES 

DEPUTY  COUNTY   CLERKS 
non-citizens 

DEM  v>  SAN  FHA.\CISCO 

DISABILITY  LEAVES 

"like -work  like -pay  rule" 

DISCIPLINARY  PROCEED li^'GS 
Anti-strike  oath 

DISCLOSURE  OF  TESTII-iOHY 


1976 

OPINION  NUi-EER 


Grand  juror 

DISCRETION 

Permits  -  sale  of  firearms 

DISCRIi'IHATION 

Age,  Unruh  Civil  Rights  Act 

Preferential  parking 

DISPLtlY  STAI.TS 

Street  artists 

DISTP.ICT  ELECTIONS 

Proposition  "T"   -  Supervisors 

DURATIONAL  RESIDENCY 

Boards  and  Commissions 


U2 

18a 
See  also  23 
See  also  25 


22 

11 

57 
67 

17 

23 

7 

S3 

8 
See  also  1 


1976 

OPirnON  NUMBiiR 


EDUCATION >  BOARD  OF 

Conflict  of  interest  63 

SDUCATICN   CQD3 

Sec*  117U  re  conflicts  of  interest  68 

EFFECTr/E  DATE 

Vietnam  conflict  61 

ELECTIONS 


Names  on  ballot  3 

ELIGIBLE  LISTS 

"rule  of  three"  U5 

EI-1£RG£:JCY  OPiiJlATIONS   PLAN 

Power  of  the  Mayor  36 

EMERGENCY  SERVICES,   OFFICE  OF 

Power  of  the  Mayor  36 

EMPLOYEE  ORGAIJIZATIONS 

Charter  amendments  -  "meet  and  confer"  21 

EMPLOYEE  RSUTIOHS  DIVISION    (GRIEVANCE) 

Jurisdiction  of  GAO  6 

EIiPLJYEE  RELATIONS  DIRECTOR 

Jurisdiction  of  CAO  6 

"meet  and  confer"  on  matters  presently  before  Board  of  Supervisors     Iio 

EMPLOYEE  RIGHTS 

Pension  benefits  J>9 

EMPLOYEES 

Bi-linguaL  skills  28 

Residence  25 

EMPLOYIvIENT 

Non-citizens  U2 

EI^PLDYMENT  ISSUES 

"meet  and  confer"  U6 

EXAMINATIONS 

Preference  points  32 

035  Ul 

Veteran's  preference  \x9 

EXEMPTIONS 

List  of  bond  holders  16 

Property  taxes  \^ 


-E-  1976 

OPINION  Ii-Uiffl^RS 

EXPi::iTOiTuii:i:s 

Overtime  -  Fire  Department  18 

See  also  75-112 

EXTENSION  OP'  TDE 

Salary  ordinance  1^ 


FEDERAL  PROPERTY 
Taxes 


"like  work,  like  pay" 
Overtime 


59 


FEDERAL  RESERVE  BANK 

City  permits  2 

FILIPINO  TENNIS  CLUB  OF  iJORTHERN  CALIFORNIA 

Recreational  facilities  use  by  private  organization  9 

FIRE  COLLEGE  PREMISES 

Use  by  private  organization  10 

See  also    9 

FIRE  DEPARTI4ENT 

Jury  duty  -  deductions  ^ 


22 

13 
See  also    75-112 

Public  facilities  -  private  uses  in 

Sick  leave  and  disability  leave  payments  22 

See  also  71-7 

See  also  73-106 

FIRE  REGULATIONS 

High  rises  ^q 

FIRE^JIKS 

Sale  ^^ 

FIREISN 

"like  work,  like  pay"  22 

FORT  i-P;So!r""  °^^^  ^ 


Youth  hostel 

FRINGE  BENEFITS 

i'liscellaneous  employees 


3U 
30 


GARNISIil-IENT 

Due  process 

QENERkL  ADV£aTISLNG  SIGNS 
Park  property 

GEtirSAL  OBLIGATION  30ITOS 
Registered  holders 

GLEMDALB  GI'IY  irlMPLOYESS  AoSOGIATION  ET  AL  v,   CIIY  OF  GLEITOALE 
15  C3d  325      ~~~  ■ 

GOUEIJ  GATE  PAIiK 

Tennis  courts  used  by  private  organization 

"GOOD   TIIS" 

Prisoner's  credits 

GQVERH'MENT  CODS 

Seco  27013  -  deduction  of  administrative  cost  fron  interest 

GRAJJD   JURY 

Testimony  -  refusal  to  disclose 

Additional  grand  jury  -  jurisdiction  and  powers 

-n- 

H5ALTH  ^i^D  SAj'ETY  CODE 

Sec.  3U279  -  Housing  authority  commissioners 

HEARINGS 

Offset  for  salary  overpayment 

HIDDEK  VALLEY 
Budget 

HIGH  RISES 

Fire  regula tions 

HIGHER  liAI'JKS 

"like  work,  like  pay" 

HOMEO^/NER'S  PROPERTY   TAXES 
Lending  institutions 

HO'u'SII-,'G  AUTHORITY 

Tenant  comiidssioners  -  number  authorised 


1976 

OPEJION  m:-'BiiR 


28 
52 
16 

18 

9 

U3 

50 


31 
28 
35 
60 

h 
31 


ILLEGAL  STRIKES 

Non-striking  employee  benefits  ^^ 

ILLEGAL  VOTII^G 

Effect  upon  retirement  benefits 

"U-IPOUND  ACCOUNTS" 

Remittance  to  City 

IN  RE  COX.,  3  Cal  3d  20^ 
Age  discrimination 

DICREASES 

Salary  increments 

INCREMENTS 

Bilingual  skills 

HiDUSTRIAL  DISABILITY  LEAVE 
"like  worn,  like  pay" 

HJURIES 


IN3URAN  CE 

Street  artists 

INTj31PRETATI0N 

Proposition  "D"  (1976) 

INVESTIGATIONS 

Additional  grand  jury 


3>9 
19 
17 
27 
28 
22 


Firefighters  assigned  to  higher  rank  22 

INSTALLI-ENT  BASIS 

Sale  of  surplus  property  "  yii 

INSTITUTE  FOR  PROFESSIONAL  DEVELOPivENT 

Use  of  public  facilities  by  private  organization  10 

INSTITUTIONAL  MASTi;R  PLAN 
Text  of  plan 


JAILS 

Property  of  prisoners  -  disposition 

JOB  APPLICANTS 

One  year  residency 

JOHNSON  V,  HAIIILTON,  1$  C3d  h6l 

Residence  requirements  for  Boards  and  Commissions 

JURISDICTION 

Board  of  Permit  Appeals 

JURY  DUTY 


Firefighters 

JUVENILE  COURT 

Power  of  Mayor  to  eliminate  items  in  budget 

Testimony  before  Grand  Jury  -  non-disclosure 

JUVENILE  JUSTICE  COI-JXISS ION 

Grand  Jury  member  not  conpelled  to  disclose  testimony 


1976 

OPINION  i;UMBER 


U3 

18A 

1 

65 

5 

35 
57 

57 


LANDMARKS 

War  Memorial 

LEAVES  OF  ABSENCE 

I'ledical  appointments 

LEGALITY 

Office  of  Citizens  Complaints 

Preferential  parking 

Resolution  705-75  re  investment  of  city  monies 

Wage  agreement 

"LEGISLATIVE  BODY"' 
Brown  Act 

LEGISLATION 

Property  tax  exemption 

LENDING  E-iSTITUTIONS 

"impound  accounts" 

Property  tax  payments 

LIABILITY   INSUItANCE 
Street  artists 

"LIKE  '.;ORK,  LIKE  PAY" 

Sick  leave  payments 


26 
37 

Uo 

23 

U 

27 

21* 

hh 

19 

k 

7 
22 


-L- 


LHHTATIONS 

Campaign  expenditures 

LIST  OF  BOMD  HOLDEF^ 
Confidentiality 

LOCAL  CONTRACTORS 

Bonus  point  preference 

LOG  CABIN  RAIJCH 
Budget 


1976 
OPINION  mmER 


20 

16 
13 
3$ 


MDJTENANCS  V/ORK 

Federal  Reserve  Bank 

MANDATORY  OR  DIRECTCRY 

Board  of  Permit  Appeals  matters 

MAST2R  PLAN 

Institutional  expansion 

MAYOR 

Annual  appropriation  ordinance  -  veto  powers 

Budgets  -  Hidden  Valley  and  Log  Cabin  Ranch  School 

Conflict  of  interest 

Housing  Authority  -  tenant  comirdssioners 

Municipal  Court  -  personnel  requisitions 

Residency  -  Boards  and  Conmissior.s 

MCCARTHY  v^  PHILADELPHIA 
Res  idency        " 

MEDICAL  APPOIIJTI-ENTS 
Sic^k  leave 

">EET  AITO  CONFER" 

Charter  amendmants 

Obligations 

MEETINGS 

Board  of  Permit  Appeals     -  Brown  Act 

i-EZCRAx^ffiUM  OF  UNDERSTANDING 

MISCSLIA^fEOUS  EMPLOYEES 

Conpensation  and  fringe  benefits 


See  also 


65 
29 

51 

35 

68 

31 

38 

1 
8 

25 

37 

21 

I46 

2U 

18 
See  also   75-112 

30 


^-  1976 

OPD^ION  NUMBSR 

NON-CiriZSNS 

Deputy  county  clerks  ^2 

ProitDtional  examinations  a, 

i^'ON-rcaSID£NTS 

Job  applications  2.8a. 

IJON-STRlKriG  EVJ>U)Y^c£ 
Benarits 


-0- 

OATHS 


OBLIGATIONS 

"•meet  and  confer" 


Treasurer  -  interest  deductions 

ORAL  5XA:-a:-fATI0N  BOAhDS 

Proposition  "P"     ^197$ ) 


Fire  Department 


55 


"charter  Sec,  3,3U5  re  strike  oath  H 


U6 


"aFF  DUTY" 

Jury 'service  ^ 

OFFICj;  of  CITIZEN'S   COMPLAINTS 

Police  conduct  lq 

0FFIC3  OF  SI'-SEGilJCY  3£RVICSS     SE£  iiM^RGSUCY  S£RVIC£S 

OFFSET  ~~ ~ — 

Salary  overpayments  28 

QfE-YSAR  RE3IDSMCY 

Job  applicants  ^g^ 

QP2N  Ma:i;TB:GS 

Board  of  Permit  Appeals 


2h 

50 

Ul 

OEDIIJANCS 

Conditional  uses  and  institutional  expansion  29 

Employee  organizations  21 

0VEftTI>2 


18 

See  also    75-112 


1976 

OPLVIOxN  IflJMBER 


PARK  PRQPaRTY 

Advertisements  $2 

PARKS  AND  RECREATION  DEFAhTI-iENT 


Advertisements  on  park  property  52 

Public  facilities  reserved  by  private  organization  9 

PENAL  CODE  Sj:G>  U0l8a 

Prison  credits  U8 

P^l'll  APPEALS 

Time  limit  65 

PER^-JT  AFx^EAI^,  BOARD  OF 

Firearms  -  discretion  of  C;.ief  of  Police  re  permit  for  retail  sale  6? 

Meetings  subject  to  Ralph  lU  Brown  Act  2k 

Time  liinLt  of  appeal  -  loss  of  jurisdiction  65 

PERMITS 

Conditional  uses  29 

Sale  of  firearms  6? 

PERSONAL  PROPERTY 

Prisoners  -  disposition  t;3 

P;:ywSONNEL  REQUISITIONS 

Municipal  Court  38 

PLAN^^LNG   CODE  ART.  10 

Procedure  for  designation  of  historical  land-^rks  26 

POLICE  DEPARTMENT 

Citizen  Complaint  Office  I4O 

Custody  and  disposition  of  personal  property  of  those  arrested     h3 

Firearms  -  discretion  of  Chief  re  pertrlts  for  retail  sale         6? 

ROLICEMSN 

An ti -strike  oath  H 

Misconduct  ^0 

PREF/P>ENCE  PERCENTAGES 

San  Francisco  contractors  I3 

PREFERENCE  POINTS 

Examinations  -  city  residents  32 

PREFERE^'TIAL  PARKLNG 

Constitutionality  23 


1976 

OPINION  mm^ 


PRS32NTZNCE  TIME 

Credits  l^Q 

PREVAILDIG  RATES 

Proposition  "D"  (1976)  6^ 

HITS  ONERS 

Credits  while  in  jail  ^3 

See  also       Ii3 

PRi^'ATZ  jrga:;izatiqns 

Use  of  recreational  facilities 


PRr/AIE  USES 

Public  facilities 


9 
See  also       10 


10 
See  also        9 


fROl'lQTIONAL  SXA:'mJAriOi;S 

Non-permanent  civil  service  employees  5^ 

PROMOTIONS 

Jamas  Kitchell,  Beverly  Smith,  Hernando  pU  Dula  33 

PROPERTY  disposition 
Prisoners 


PROPERTY  ».     surplus 

Sale  on  installment  plan 


PROPOSITION  "D"'  (1976) 
Interpretation 


PROPOSir.CN   "?" 


(1975) 


PROPOSITION  "L"  (1975) 
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^  Letter  Opinion  No.  76-I 


January  6,  I976 


Hon.  George  R.  Moscone  W(\R  1  3  ^978 

Mayor-Elect 

54  Mint  Street  Docu^/l£^•Ts  dept.^ 

San  Francisco,  Calif.   94103  s.f.  pu^ '-  ' 

Subject:  Residence  Requirements  for 
City  Boards  and  Commissions 

Dear  Mayor-Elect  Moscone : 

This  office  has  reviewed  your  letter  of  December  3I,  1975> 
in  which  you  request  an  opinion  regarding  Section  8.100  of  the  San 
Francisco  Charter  as  it  applies  to  City  boards  and  conunissions. 

Section  8.100  provides  in  relevant  part, 

"No  person  .  .  .  shall  be  appointed  as  a 
member  of  any  board  or  commission  unless  he  shall 
have  been  a  resident  of  the  city  and  county  for  a 
period  of  at  least  five  years  and  an  elector 
thereof  for  at  least  one  year  immediately  prior 
to  the  time  of  his  talcing  office  .  .  .  ." 

The  requirements  of  Section  8.100  and  their  validity  were  discuGsed 
in  Opinion  No.  74-94  issued  on  September  3t   1974. 

You  have  enclosed  a  copy  of  a  letter  addressed  to  you 
mentioning  the  recent  California  Supreme  Court  decision  in  the  case 
of  Johnson  v.  Hamilton,  15  C.3d  46l,  125  Cal.Rptr.  129  (October  27, 
1975 ) .  '  You  have  asked  that  Opinion  No.  74-94  be  reconsidered  in 
light  of  this  decision. 

In  that  opinion.  No.  74-94,  it  was  concluded  that  recent 
decisions  invalidating  v;aiting-period  residency  requirements  for 
elective  positions  had  no  application  to  appointive  positions  on 
boards  and  commissions.   A  copy  of  the  opinion  is  enclosed. 
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In  Johnson  v.  Hamilton  (supra)  the  petitioner,  a  candi- 
date for  city  councilman,  challenged  a  provision  of  the  Long 
Beach  City  Charter  requiring  one  year  residence  in  the  city  pre- 
ceding election  or  appointment  to  any  board  or  commission  of  the 
city  as  well  as  six  months  residence  in  the  district  in  ^^fhich  a 
candidate  (for  city  council)  is  nominated.   Though  the  Long  Beach 
Charter  section  in  question  applied  both  to  elective  offices  and 
appointive  positions  on  boards  and  commissions,  the  petitioner  in 
the  Johnson  case  sought  elective  office.   The  court's  opinion 
reviewed  the  charter  provision  in  terms  of  its  impact  on  the  right 
to  vote  and  to  seek  public  office,  as  v;ell  as  on  the  right  to 
travel.   Therefore,  it  must  be  concluded  that  the  holding  in 
Johnson  ultimately  only  applied  to  elective  offices  and  only 
reiterates  the  ruling  set  dovm  in  Thompson  v.  Mellon,  9  c.3d  96 
106,  that  no  residency  requirement  may  require  a  prospective  candi- 
date to  be  a  resident  for  more  than  thirty  days  prior  to  his 
filing  nominating  papers  or  equivalent  declaration  of  candidacy. 
The  decision  in  Thompson  v.  Mellon  (supra)  v^?as  analyzed  and  dis- 
cussed in  Opinion  No.'  74-9^.   Neither  Thompson  v.  Msllon  (supra) 
nor  Johnson  v.  Hamilton  applies  to  the  validi'ty'  of  the  residency 
and  elector  're  qu  i  r  erne  n't  s  for  appointment  to  boards  and  commissions 
as  set  forth  in  Charter  Section  8,100. 

Therefore,  in  my  opinion,  it  must  be  concluded  that  the 
rule  of  lav;  set  forth  in  Opinion  No.  7^-9^  remains  unchanged  and 
the' residence  and  elector  requirements  of  Charter  Section  8.100 
are  still  valid  and  applicable  to  appointive  positions  on  boards 
and  commissions. 

Very  truly  yours, 

BED  THOr^AS   M.    O'CONNOR 

City  Attorney 


m 

'   January  7>  1976 

MAR  1  3  1978 

Mr.  Alfred  Goldberg,  Superintendent        documents  dept. 
Bureau  of  Building  Inspection  s-f.  puelio  library 

450  McAllister  Street,  Room  202 
San  Francisco,  California 

Subject:  Requiring  Federal  Reserve  Bank 

To  Take  Out  Permits  for  Maintenance 
Work  Performed  by  Its  Own  Staff 

Dear  Mr.  Goldberg: 

This  is  in  response  to  your  letter  asking  whether  the 
Federal  Reserve  Bank  of  San  Francisco  is  subject  to  the  permit 
requirements  of  the  Building,  Electrical  and  Pl\imbing  Codes. 

In  my  opinion  it  is.  Those  codes  do  not  exempt  the 
federal  reserve  banks  therefrom  and  Congress  has  not  undertaken 
to  exempt  them. 

Federal  reserve  banks  exist  pursuant  to  the  Federal 
Reserve  Act  (12  U.S.C,  §221  et  seq. )  and  are  agencies  of  the 
Federal  Government.   (Fed.  Reserve  Bank  v.  Register  of  Deeds, 
288  Mich.  120,  284  N.W."  '6bY,'  'b^^^j   Geery'  v.  Minne's'o't'a,'  '2'02'lgnn. 
366,  278  N.W.  594,  595;  Fed.  Reserve  Bank  v.  Department  of 
Revenue,  339  Mich.  587,  b'4  ^.W.2d'  'b39>  b41;  llaichle  v.'  Ped'. 
Reserve  Bank,  34  F.2d  910.) 

Congress,  by  12  U.S.C.  §531*  has  provided: 

"Federal  reserve  banks,  including  the  capital 
stock  and  surplus  therein  ajid  the  income  derived 
therefrom,  shall  be  exempt  from  Federal,  State, 
and  local  taxation,  except  tajces  upon  real  estate," 

and  Congress  could  exempt  those  banks  from  the  permit  require- 
ments of  local  codes.  But,  as  stated,  it  has  not  done  so. 

You  attach  a  letter  from  Mr.  W.  G.  De  Vries,  Senior 
Vice  President,  stating  that  the  bank  wishes  to  cooperate  with 
your  office  to  the  fullest  extent  possible,  and  that  "We  do, 
therefore,  require  outside  contractors  who  perform  building, 
electrical,  or  pl-umbing  work  for  us  to  obtain  all  necessary  per- 
mits. However,  we  have  never  obtained  permits  for  work  which 
our  own  maintenance  staff  can  do, " 
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Sec,  30.1,  of  the  Building  Code  specifies  certain  work 
—  which  may  fall  in  the  category  of  "maintenajice"  —  for  which 
a  permit  is  not  required,  but  no  provision  exempts  work  from  per- 
mit requirements  because  it  is  performed  by  the  staff  instead  of 
outside  contractors. 

If  a  permit  is  required  for  the  particular  type  of  main- 
tenance work,  the  bank  is  not  relieved  of  the  duty  to  obtain  a 
permit  because  its  staff  performs  the  work. 

You,  of  course,  would  exercise  a  proper  discretion  in 
determining  whether  a  permit  was  required  for  the  particular 
maintenance  work  involved. 

Very  truly  yours. 


G2K  THOMAS  M.  O'CONNOR 

City  Attorney 


Sf 
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DOCUMENTS   DEPT. 
S.F,  PUPLIO  LIBRARY 


Mr,  Gilbert  H.  Boreman,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  Calif, 

Subject:  Placement  of  Candidates' 
Names  on  Ballots 

Dear  Mr.  Boreman: 


This  is  in  response  to  your  letter  of  November  13, 
1975,  which  requests  that, 

"...  legislation  be  prepared  .  .  . 
which  would  provide  that  in  the  event  persons 
with  the  same  surname  are  seeking  the  same 
public  office,  their  names  uould  be  placed 
together  on  the  ballot  and  that  first  names 
and  surnames  of  such  candidates  be  in  bold 
print." 

Article  11,  §5(b)  of  the  California  Constitution 
provides  in  relevant  part, 

"It  shall  be  competent  in  all  city  charters 
to  provide,  .  .  .  for:  ...  (3)  conduct  of  city 
elections  and  (4)  plenary  authority  is  hereby 
granted,  subject  only  to  the  restrictions  of 
this  article,  to  provide  therein  or  by  amendment 
thereto,  the  manner  in  which,  the  method  by  which, 
the  times  at  which,  and  the  terms  for  which  the 
several  municipal  officers  and  employees  .  .  . 
shall  be  elected  .  .  .  ." 
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Pursuant  to  that  constitutional  authorization  the  Charter  of 
the  City  and  County  of  San  Francisco  provides  in  9.100  et  seq 
for  the  election  of  public  officials  including  the  preparation 
of  and  placement  of  names  on  the  ballot  and  any  change  in  the 
present  procedure  for  placing  names  on  the  ballot  will  require 
an  appropriate  charter  amendment. 

However,  in  my  opinion  that  part  of  your  proposal  which 
would  provide  that  the  first  and  surnames  of  persons  bearing 
the  same  name  be  placed  together  on  the  ballot  in  bold-faced 
type  would  immediately  come  to  the  attention  of  voters  and 
such  bold-faced  typing  would  confer  an  advantage  on  those 
candidates  identified  in  that  manner. 

In  the  recent  case  of  Gould  y.  Grubb,  14  C.3d  661  (1975) 
the  Supreme  Court  of  California  held  unconstitutional  an 
election  procedure  set  forth  in  the  Santa  Monica  Charter  which 
afforded  incumbents,  seeking  reelection,  a  top  position  on  the 
ballot.  The  trial  court  had  found  that  the  first-place  position 
on  the  ballot  afforded  the  candidate  occupying  that  position  a 
substantial  advantage  over  lower-placed  candidates. 

The  Court  concluded  that  such  a  procedure  allocating  an 
advantageous  position  to  a  particular  class  of  candidates 
"...  inevitably  discriminates  against  voters  supporting 
all  other  candidates.  ..."  Santa  Monica  was  unable  to 
establish  that  the  procedure  was  necessary  to  further  a 
compelling  governmental  interest. 

It  must  be  concluded  that  a  procedure  whereby  some 
candidates  names  would  appear  in  bold-faced  type  on  the  ballot 
would  in  a  similar  manner  confer  an  advantage  on  those 
candidates  and  violate  equal  protection  of  the  laws,  there 
being  other  means  of  avoiding  voter  confusion  which  would  be 
less  disruptive  of  the  fundamental  rights  to  seek  public 
office  and  to  vote. 

Requiring  that  names  of  candidates  bearing  the  same  name 
appear  together  on  the  ballot  would  be  permissible  but  would 
require  a  charter  amendment.   Should  you  wish  such  an  amendment, 
please  consult  this  office. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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January  15,  1976 

MAR  1  3  1978 


Mr.    Thomas   C.    Scanlon 

Treasurer 

Room  110,  City  Hall 

San  Francisco,  California  94102 

Re:   Legality  of  Board  of  Supervisors'  Resolution  Regarding 
Homeowners'  Monthly  Payments  of  Taxes  to  Lending 
Institutions. 

Dear  Mr.  Scanlon: 

This  is  in  response  to  your  request  for  my  opinion  regarding 
the  effect  of  Resolution  No.  705-75  of  the  Board  of  Supervisors.  ■ 
This  resolution  urges  you  to  stop  investing  City  monies  in  any 
financial  institution  which  refuses  to  voluntarily  remit  to  the 
City  and  County  of  San  Francisco  all  monthly  property  tax  payments, 
as  received,  collected  from  homeowners. 

It  is  my  opinion  that  this  resolution  is  not  binding  upon 
you  for  two  reasons.   First,  the  resolution  is  expressed  in  terms 
of  urging  rather  than  directing  this  investment  policy. 

Secondly,  and  most  importantly,  regulation  of  banks  is  a 
state  affair  rather  than  a  municipal  affair.   Nev;  Roche  lie  Trust 

Co.  V.  Uhitc  (19A0)  283  N.Y.  223,  28  N.E.  2d  STTT^ The  authority 

of  the  state  to  regulate  banks  is  found  in  its  general  police 
powers.   F,ank  of  Italy  v.  Julinson  (1926)  200  C  1.   The  term  banks 
includes  associations  engaged  in  moneyed  transactions  including 
the  deposit  and  loaning  of  money.   Pulton  v.  German  Savings  &  Loan 
Society  (1926)  8A  US  109.   Resolution  Ho.  705-75  in  seeking  to  have 
financial  institutions  remit  to  the  City,  as  collected,  monthly 
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property  tax  payments  is  an  attempt  to  rcGulate  these  financial 
institutions  by  requiring  that  they  jcollow  certain  procedures  not 
required  or  authorized  by  State  law.   The  collection  and  payment 
of  ad  valorem  taxes  is  governed  by  State  law.   Section  2600  throuf^h 
2771  of  the  Revenue  and  Taxation  Code  provides  the  specific  dates'^ 
on  which  iproperty  tax  payments  arc  due.   The  City  and  County  of 
San  Francisco  is  without  the  power  to  require  payment  at  other 
times  by  legislation  or  by  coercion. 

An  acknowledgment  of  the  State's  exclusive  authority  over 
the  deposit  of  public  funds  is  found  in  our  own  Charter.   Section 
6,311  states  in  pertinent  part  as  follows: 

"The  deposit  of  public  funds  shall  be  governed  by  state 
law  enacted  under  the  authority  of  Article  XIII,  Sections 
33  and  39  of  the  Constitution.^' 

Although  these  sections  of  Article  XIII  were  repealed  on 
Ilovember  5,  1974,  Section  53637  of  the  Government  Code  requires 
that  the  monies  of  local  agencies  be  deposited  in  banks  agreeinc^ 
to  pay  the  highest  rate  of  interest. 

You  are  advised  accordingly. 

Very  truly  yours , 


WPL  ,  ■ 

THOMAS  M.  O'COMNOR 
City  Attorney 


SF  (UJ^Mlrt^^ 
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Mr.  Thomas  J.  Mellon  ' 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco,  California  94102 

Subject:   Questions  Regarding  the  Moving  of 
the  Employee  Relations  Division 
from  the  Jurisdiction  of  the  Chief 
Administrative  Officer 

Dear  Mr.  Mellon: 

This  is  in  response  to  your  request  for  my  opinion  regard- 
ing, questions  relating  to  the  above  subject. 

Your  first  question  asks  whether  or  not  the  transfer  of 
the  functions  of  the  Employee  Relations  Division  from  the  Chief 
Administrative  Officer  to  another  department  or  board  would  defeat 
the  purpose  of  a  recent  Charter  amendment  making  the  director  of 
said  division  appointed  by  and  serving  at  the  pleasure  of  the 
Chief  Administrative  Officer. 

The  intent  of  Proposition  I  adopted  by  the  voters  of  San 
Francisco  in  the  November  1974  election  was  apparently  to  remove 
the  position  of  Employee  Relations  Director  from  the  provisions 
of  regular  civil  service  restrictions  by  making  that  position 
appointive  rather  than  subject  to  civil  service  examination.   The 
Employee  Relations  Division  had  already  been  placed  in  the  office 
of  the  Chief  Administrative  Officer  by  virtue  of  Ordinance  No. 
409-73  adopted  October  25,  1973. 
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V/hile  the  adoption  of  an  ordinance  transferring  the  func- 
tions of  the  Employee  Relations  Division  to  another  department  or 
board  while  the  director  remains  subject  to  the  authority  of  the 
Chief  Administrative  Officer  would  certainly  create  unique  v/orking 
relationships  in  said  division,  it  cannot  be  legally  concluded  there- 
from that  such  circumstances  "defeat"  the  purpose  of  the  Charter 
provision  in  question.   The  Charter  amendment,  it  should  be  pointed 
out,  actually  only  dealt  with  the  director  and  not  the  division. 

Your  second  inquiry  asks  vxhether  or  not  the  Chief  Adminis- 
trative Officer's  recommendation  is  necessary  before  the  Qnployee 
Relations  Division  could  be  removed  from  the  jurisdiction  of  the 
Chief  Administrative  Officer. 

It  is  my  opinion  that  Section  2.101  of  the  Charter,  v/hich 
requires  the  Chief  Adininistrative  Officer's  recommendation  before 
a  department  may  be  created  or  abolished  in  or  from  his  jurisdic- 
tion, is  not  applicable  in  this  particular  instance.   This  conclu- 
sion is  based  upon  the  fact  that  the  Board  of  Supervisors  in  adopt- 
ing Ordinance  No.  409-73  created  a  "division"   "in  the  office  of  the 
Chief  Administrative  Officer"  as  opposed  to  creating  a  department 
under,  but  separate  from,  the  Chief  Administrative  Officer  (Charter 
§3.510.)   It  appears  from  examining  the  ordinance  (4o9-73)  that  the 
apparent  intent  thereof  v;as  to  create  a  unit  v;ithin  the  Chief  Adminis- 
trative Officer's  office  for  the  purpose  of  carrying  out  the  provi- 
sions of  state  legislation  (Meyers-Milias-Brovm  Act)  dealing  with 
employee-employer  relations  on  the  local  level.   Presumably,  if  the 
Board  of  Supei^visors  contemplated  creating  a  department,  that  term 
rather  than  the  terra  "division"  would  have  been  utilized. 

Although  yourconsent  to  transfer  of  the  division  from  your 
jurisdiction  is  not  required,  it  is  also  my  opinion  that  you  cannot 
give  your  consent  to  have  the  director  be  appointed  or  serve  at  the 
pleasure  of  any  other  officer,  board  or  conmi'ission.   The  Charter 
requires  that  only  the  Chief  Administrative  Officer  shall  have  the 
power  of  appointment  and  removal  of  the  Employee  Relations  Director. 

Very  truly  yours. 


THOMAS  M.    O'CONNOR 
MHM  City  Attorney 


Sf 


C'/'7        Sf^Cdt^Abitu-'^^ 
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Mr.  Gilbert  H.  Boreman 
Clerk  of  the  Board 
Room  235  City  Hall 
San  Francisco,  CA  94102 

SUBJECT:   Liability  Insurance  for  Street  Artists  and 
Design  Approval  for  Their  Display  Stands 

Dear  Mr.  Boreman: 

This  is  in  reply  to  your  letter  wherein  you  ask  whether 
the  Board  of  Supervisors  may  require  street  artists  to  carry 
public  liability  insurance  and  whether  the  Art  Commission  can 
pass  on  the  appropriateness  of  the  design  of  the  street  artists 
dxsplay  stands. 

^^      It  should  be  pointed  out  to  start  with  that  there  is  no 

permit  requirement  for  street  artists.   What  is  required 
under  the  provisions  of  the  ordinance  is  a  "certificate". 

Proposition  "L",  the  "Street  Artist  Ordinance",  was 
approved  by  the  electorate.   No  ordinance  approved  by  the  elec- 
torate shall  be  amended  or  repealed  except  by  vote  of  the 
electorate  unless  the  ordinance  otherwise  provides    See-  '^nn 
Francisco  Charter  §9.114.   Proposition  "L"  does  not"ol:hGrwise 
provide   and,  accordingly,  no  ordinance  could  be  adopted  by  the 
Board  which  would  have  the  effect  of  amending  part  of  the  ini- 
tiative ordinance.   It  is  my  opinion  that  special  IcrisL-tion 
requiring  liability  insurance  for  street  artists  would  be  an 
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amGndnient  to  this  ordinance  and  subject  to  attack  on  the  above 
grounds. 

For  similar  reasons,  I  v;ould  further  advise  you  that  it 
would  not  be  proper  for  the  Art  Commission  to  pass  on  the 
"design"  of  the  street  artist  display  stands.   By  the  word 
"design",  I  am  assuming  that  you  are  referring  to  the  aesthetics 
of  the  displays  rather  than  their  dimensions.   The  latter  arc 
regulated  by  Ordinance  No.  A89-75  and  can  be   regulated  in  even 
more  detail  since  the  dimensions  have  a  direct  relation  to  the 
noninterference  with  pedestrian  and  vehicular  traffic.   Such 
displays  would  not  be  structures  within  the  contemplation  of 
Charter  Section  3.601. 

Very  truly  yours. 


DM 

THOmS  M.    O'CONNOR 
City  Attorney 


47    5;  ^. '  Ahtin^^uu 
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8.F.  PUBLIC  LIBRARY 


Mr.  Gilbert  H.  Boreman,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Residence  Requirements  for  Members  of  Retirement  Board 

Dear  Mr.  Boreman: 

On  behalf  of  Supervisor  Quentin  L.  Kopp,  you  have  requested 
that  I  review  and  advise  you  concerning  residence  requirements  as 
they  apply  to  members  of  the  Retirement  Board  of  the  San  Francisco 
City  and  County  Employees'  Retirement  System. 

Section  3.670  of  the  Charter  creates  the  Retirement  Board, 
which  "shall  consist  of  the  president  of  the  board  of  supervisors, 
three  members  to  be  appointed  by  the  mayor,  and  three  members 
elected  from  the  active  members  [of  the  Retirement  System]  ..." 

Subsection  (a)  of  Section  8.100  of  the  Charter  provides: 

"No  person  shall  be  a  candidate  for  any  elective 
office  nor  shall  be  appointed  as  a  member  of  any  board  or 
commission  unless  he  shall  have  been  a  resident  of  the 
city  and  county  for  a  period  of  at  least  five  years  and 
an  elector  thereof  for  at  least  one  year  immediately  prior 
to  the  time  of  his  taking  office,  unless  otherwise  speci- 
fically provided  in  this  charter,  and  every  elected  officer 
and  member  of  any  board  or  commission  shall  continue  to 
be  a  resident  of  the  city  and  county  during  incumbency  of 
office,  and  upon  ceasing  to  be  such  resident,  shall  be 
removed  from  office." 
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As  can  be  seen,  Section  8.100  seeks  to  impose  two  different 
residence'  requirements :   the  first,  a  durational  residence  require- 
ment as  a  qualification  for  appointment  or  election  to  the  Board; 
and  the  second,  a  requirement  that  residence  in  San  Francisco  be 
maintained  during  incumbency  as  a  member  of  the  Board. 

The  President  of  the  Board  of  Supervisors  is  a  member  of  the 
Retirement  Board  ex  officio.   Consequently,  the  applicability  of 
the  provisions  of  Section  8.100  to  that  member  of  the  Retirement 
Board  must  be  determined  on  the  basis  of  their  applicability  to 
a  member  of  the  Board  of  Supervisors,   Durational  residency  require- 
ments for  candidates  for  elective  public  office,  such  as  the  Board 
of  Supervisors,  may  not  exceed  30  days  prior  to  the  filing  of 
nominating  papers  or  equivalent  declaration  of  candidacy.   (Johnson 
V.  Hamilton.  15  C.3d  461;   Thompson  y.  Mellon,  9  C.3d  96,  lOET) 
The  requirement  of  residency  during  incumbency  as  a  member  of  the 
Board  of  Supervisors  is  valid  and  would,  therefore,  require  that 
a  member  of  the  Board  of  Supervisors  be  a  resident  of  the  City  and 
County  while  holding  that  office. 

The  three  members  of  the  Retirement  Board  appointed  by  the 
Mayor  hold  "appointive"  offices  as  opposed  to  "elective"  offices.' 
In  Opinion  74-94,  I  concluded  that  the  provisions  of  subsection 
(a)  of  Section  8.100  are  applicable,  in  their  totality,  to  appoin- 
tive offices.  A  copy  of  that  opinion  is  enclosed  for  your  infor- 
mation.  Therefore,  it  is  my  opinion  that  the  appointive  members 
of  the  Retirement  Board  are  each  subject  to  all  of  the  require- 
ments of  subsection  (a)  of  Section  8.100,  that  is,  the  requirements 
as  to  residence  as  a  qualification  for  appointment  as  well  as  the 
irequirement  that  residence  in  the  City  and  County  be  maintained 
during  incumbency  as  a  member  of  the  Retirement  Board. 

The  three  members  of  the  Retirement  Board  elected  from  among 
the  members  of  the  Retirement  System  are  not,  in  my  opinion, 
"elective"  officers  as  that  term  is  used  in  subsection  (a)  of 
Section  8.100.   Neither  can  they  be  considered  as  "appointive" 
officers.   Consequently,  the  three  employee  members  of  the 
Retirement  Board  are  not  subject  to  either  of  the  residence  require- 
ments set  forth  in  subsection  (a)  of  Section  8.100.   (See  Opinion 
No.  70-1,  dated  January  6,  1970,  a  copy  of  which  is  attached.) 

Very  truly  yours, 


DJG 


THOMAS   M.    O'CONNOR 
City  Attorney 


Sf  CJh  Ati^^ 
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Mr.  John  J.  Spring,  s.f.  pu'lio  library 

General  Manager 

Parks  &  Recreation  Department 

McLaren  Lodge 

Golden  Gate  Park 

San  Francisco,  California  94117  , 

Attn:  Mr.  Joseph  Misuraca 

Dear  Mr.  Spring: 

This  office  has  reviewed  your  letter  in  which  you 
seek  an  opinion  regarding  the  policy  of  allowing  private 
organizations  to  use  public  recreational  facilities-   Your 
letter  refers  to  a  citizen's  complaint  that  the  tennis  courts 
at  Golden  Gate  Park  were  used  for  a  tennis  tournament  open 
only  to  persons  of  Filipino  ancestry. 

You  have  advised  this  office  that  the  Recreation  and 
Park  Department  regularly  allows  private  organizations  to  use 
city  tennis  courts,  basketball  courts,  baseball  diamonds,  etc., 
for  organizational  activities.   In  the  case  of  the  Filipino 
Tournament  6  or  7  of  the  24  courts  at  Golden  Gate  Park  are 
annually  reserved  for  the  organization  which  holds  tournaments 
for  four  days  (two  weekends).   You  have  further  explained 
throughout  the  city  there  are  147  public  tennis  courts  under 
the  jurisdiction  of  the  Recreation  and  Park  Department  and 
another  31  tennis  courts  under  the  jurisdiction  of  the  Board  of 
Education. 

The  by-laws  of  the  Filipino  Tennis  Club  of  Northern 
California  (which  sponsors  the  tournament  in  question  and  which 
reserved  the  tennis  courts)  provides,  in  Article  II, 
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"Filipino  or  anyone  with  Filipino  ancestry  or 
marriage  to  a  Filipino  shall  constitute  eligibility 
for  membership." 

The  equal  protection  clause  of  the  Fourteenth 
Amendment  to  the  United  States  Constitution  (Section  1  thereof) 
provides  in  relevant  part,"  .  .  .  nor  sliall  any  state  .  .  . 
deny  to  any  person  .  .  .  the  equal  protection  of  the  laws." 
(emphasis  added).   If  the  city  were  to  allow  or  deny  use  of 
park  facilities  on  the  basis  of  national  origin,  or  alienage, 
such  a  classification  would  be  suspect  and  only  allowed  if 
the  city  could  establish  that  the  classification  scheme  served 
a  compelling  public  purpose.   Graham  v.  Richardson.  403  U.S. 
365,  91  S.Ct.  1848,  29  L.Ed. 2d  ^'3h    (i^n);  SugaTi^n  v.  Dougall. 
413  U.S.  634,  93  S.Ct.  2842  (1973);  Takahashi  v.  Fish  and  Si^ 
Commission.  334  U.S.  410,  68  S.Ct.  ll3^,  92  L. Ed.  1478  (19A8)T 
Purdy  &  Fitzpatrick  v.  State  of  California.  71  C.2d  566,  79 
Cai.Kptr.  //,  456  P. 2d  645  (1969).   No  compelling  interest 
could  be  advanced  to  justify  such  a  procedure. 

However,  in  the  instant  case,  the  city  has  merely 
reserved  space  on  public  courts  for  a  private  organization 
which  in  turn  admits  members  on  the  basis  of  alienage  or 
national  origin.   As  emphasized  above,  the  equal  protection 
clause  of  the  Fourteenth  Amendment  inhibits  state  action  but 
it  does  not  proscribe  private  or  individual  conduct.   Civil 
Rights  Cases.  109  U.S.  3,  3  S.Ct.  18,  27  L.Ed.  835  (188177" 
;  .uH?^  ^-  Kraemer.  334  U.S.  1  68,  S.Ct.  836,  92  L.Ed.  1161 
(1948);  Burton  V  Wilmington  Parking  Authority.  365  U.S.  715. 
81  S.Ct.'8S6,  6  L.Ed.  2d^45  (l96i)  ;^etersoH-^:  Greenville. ^ 
373  U.S.  244,  83  S.Ct.  1119,  10  L.Ed. 2d  323  (1563);  Cocper  v. 
Aaron,  358  U.S.  11,  78  S.Ct.  1101,  3  L.Ed. 2d  5  (195877"^ 

The  question  then  is  whether  there  is  state  action 
when  a  private  organization  (which  qualifies  members  on  the 
basis  of  alienage  or  national  origin),  with  city  permission, 
holds  a  members  only  tennis  tournament  on  6  or  7  of  the  city's 
170+  tennis  courts  for  four  days.   In  Burton  v.  Wilmington 
Parking  Authority  (supra)  the  Court  notes,  page  722  of  365  U.S., 

"...  private  conduct  abridging  individual  rights 
does  no  violence  to  the  Equal  Protection  Clause  unless 
to  some  significant  extent  the  state  in  any  of  its 
manifestations  has  been  found  to  become  involved  in  it." 
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In  Reltman  v.  Mulkey.  387  U.S.  367,  378,  87  S.CC.  1627,  1632, 
18  L.Ed. 2d  830,  836  (1967)  the  Court  noted  that  it  had, 

"...  never  attempted  the  'impossible  task'  of 
formulating  an  infallible  test  for  determining  whether 
the  state   in  any  of  its  manifestations'  has  become 
significantly  involved  in  private  discriminations." 

As  stated  in  Burton  v.  Wilmington  Parking  Authority  (supra) 
at  page  722, 

".  .  .  only  by  sifting  facts  and  weighing  circumstances 
can  the  nonobvious  involvement  of  the  State  in  private 
conduct  be  attributed  its  true  significance." 

In  Moose  Lodge  No.  107  v.  Irvls.  407  U.S.  163, 
92  S.Ct.  1965,  SI   L.Ed.Zd  627  (1972)  the  Court  found  no  state 
involvement  in  a  private  club's  discrimination  on  its  own 
property  by  virtue  of  the  state's  issuance  of  a  liquor  license 
to  that  club.   In  Moose  Lodge,  the  Court,  at  page  175  of 
407  U.S.  contrasted  its  fact  situation  with  that  in  Burton  v. 
Wilmington  Parking  Authority  (supra)  where  a  public  garage 
leased  restaurant  space  in  the  garage  to  a  private  company  which 
served  whites  only  and  concluded, 

"Here  there  is  nothing  approaching  the  symbiotic 
relationship  between  lessor  and  lessee  that  was  present 
in  Burton,  ..." 

In  Gilmore  v.  Montgomery.  417  U.S.  556,  570,  94  S.Ct. 
2416,  41  L.Ed. 2d  304,317,  (1974)  the  Court  was  unable 
on  the  record  before  it  to  decide  whether, 

"...  the  use  of  zoos,  museunis,  parks,  and  other 
recreational  facilities  by  private  school  groups  in 
common  with  others,  and  by  private  nonschool  organizations, 
involves  government  so  directly  in  the  actions  of  those 
users  as  to  warrant  court  intervention  on  constitutional 
grounds. " 


\ 
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In  the  Gilmore  case,  however,  there  was  a  history  of  impermis- 
sible intentional  segregation  in  schools,  the  integration  of 
which  had  been  ordered  by  a  Federal  Court.   The  concern  of  the 
Court  was  whether  the  policies  tended  directly  to  contravene 
the  School  desegregation  order. 

In  the  instant  case,  there  is  occasional  use  of 
recreational  frcilities  by  various  private  organizations,  and 
there  is  no  evidence  of  past  or  present  official  discrimination, 
the  perpetuation  of  which  is  sought  through  the  devise  of 
private  organizations. 

The  problem  posed  herein  is  compounded  by  the  competing 
First  Amendment  right  to  freedom  of  association.   Said  the  Court, 
in  Gilmore  v.  City  of  Montgomery  (supra)  ,  at  page  575  of  41 
L.Ed. 2d, 

"We  close  with  this  word  of  caution.   It  should 
be  obvious  that  the  exclusion  of  any  person  or  group  -- 
all-Negro,  all  Oriental,  or  all-white  from  public 
facilities  infringes  upon  the  freedom  of  the  individual 
to  associate  as  he  chooses.   Mr.  Justice  Douglas 
emphasized  this  in  his  dissenL,  joined  by  Mr.  Justice 
Marshall, in  Moose  Lodge.   He  observed,  "The  associational 
rights  which  our  system  honors  permit  all  white,  all 
black,  all  brown,  and  all  yellow  clubs  to  be  formed. 
They  also  permit  all  Catholic,  all  Jewish,  or  all 
agnostic  clubs  to  be  established.   Government  may  not 
tell  a  man  or  woman  who  his  or  her  associates  must  be. 
The  individual  can  be  as  selective  as  he  desires."  407 
US,  at  179-180,  32  L.Ed  2d  627.   The  freedom  to  associate 
applies  to  the  beliefs  we  share,  and  to  those  we  consider 
reprehensible.   It  tends  to  produce  the  diversity  of  opinion 
that  oils  the  machinery  of  democratic  government  and  insures 
peaceful,  orderly  change.   Because  its  exercise  is  largely 
dependent  on  the  right  to  own  or  use  property,  Healy  v. 
James,  408  US  169,  181-183,  33  L  Ed  2d  266  (1972),  nny 
denial  of  access  to  public  facilities  must  withstand 
close  scrutiny  and  be  carefully  circumscribed.   Certainly, 
a  person's  mere  membership  in  an  organization  which 
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possesses  a  discriminatory  admissions  policy  would 
not  be  ground  for  his  exclusion  from  public 
facilities.   Having  said  this,  however,  we  must 
also  be  awnre  that  the  very  exercise  of  the  freedom 
to  associate  by  some  may  serve  to  infringe  that 
freedom  for  others.   Invidious  discrimination  takes 
its  own  toll  on  the  freedom  to  associate,  and  it  is 
not  subject  to  affirmative  constitutional  protection 
when  it  involves  state  action.   Norwood  v.  Harrison, 
413  US,  at  470,  37  L  Ed  2d  723." 

Therefore,  if  the  city  were  to  examine  the  membership  policies 
of  all  organizations  to  decide  whether  any  organization  should 
be  allowed  occasionally  to  use  public  facilities  for  organiza- 
tional events,  such  a  city  policy  would  inevitably  and 
impermissibly  weigh  on  the  association  rights  of  their  members 
and  thus  violate  the  First  Amendment. 

In  Slaton  v.  Board  of  Commissioners,  233  Md.  57, 
195  A2d  41  (1963),  it  was  noted  that, 

"A  mere  casual  or  occasional  use  of  or  permission 
to  use,  public  facilities  by  a  private  organization 
does  not  'involve'  the  State  in  the  conduct  and 
affairs  of  the  organization  to  such  'significant  extent' 
as  to  require  the  private  organization  to  operate  on  a 
nonsegregated  basis." 

You  are  therefore  advised  that  you  may  permit  the  Filipino 
Tennis  Club  of  Northern  California  to  use  6  or  7  of  your 
courts  for  its  annual  four  day  tournament. 

Very  truly  yours. 


BED  THOMAS  M.    O'CONNOR 

City  Attorney 
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Keith  P.  Calden,  Chief 

San  Francisco  Fire  Department 

260  Golden  Gate  Avenue 

San  Francisco,  CA  94102 

SUBJECT:   Use  of  Fire  College  Premises 
for  Educational  Courses 

Dear  Chief  Calden: 

In  your  letter  dated  December  3,  1975,  you  state  that  an 
organization  by  the  name  of  The  Institute  for  Professional 
Development  has  inquired  concerning  the  use  of  Fire  College  pre- 
mises for  the  purpose  of  conducting  classes  for  firefighters. 
The  institute,  under  the  aegis  of  St.  Mary's  College,  will  offer 
social  science  courses  leading  towards  a  Bachelor  of  Arts  de- 
gree. The  firefighters  attending  the  classes  will  bear  some 
sort  of  tuition  cost. 

In  a  number  of  previous  opinions  of  this  office,  the  sub- 
ject of  private  use  of  public  facilities  and  equipment  has  been 
addressed.  The  principle  for  which  these  opinions  stand  is  that 
despite  the  praiseworthy  nature  of  private  activities,  there 
still  must  be  a  manifest  relationship  between  such  activities 
and  the  general  public  welfare  in  order  to  permit  use  of  public 
facilities.   See  Opinion  Nos.  70-4,  64-6,  1264  (1958),  and  215 
(1950),  copies  of  which  are  attached. 
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The  joint  proposal  made  by  St.  Mary's  College  and  the 
institute  in  my  opinion  has  at  best  a  tenuous  relationship  to 
the  general  welfare  of  the  taxpayers  of  the  City  and  County  of 
San  Francisco.   Additional  education  would  seem  to  benefit  the 
participant  firefighters  but  in  a  way  unrelated  to  their  service 
with  the  Fire  Department.  Classes  in  fire  or  chemical  science 
would  seem  to  directly  further  interests  of  both  the  firefighter 
and  the  general  public  through  improved  fire  suppression  services. 
Such  a  direct  and  measurable  benefit  would  not  follow  from  courses 
in  the  social  sciences. 

Therefore  you  are  advised  that  it  would  be  improper  for 
the  Fire  Department  to  permit  the  use  of  public  buildings  for  the 
conduct  of  private  educational  classes. 

Very  truly  yours. 


PSW 


THOMAS  M.   O'CONNOR 
City  Attorney 
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Mr.  James  F.  Wurm 

Assistant  General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:  Questions  Relating  to  Proposition  "O" 
Approved  by  the  Voters  as  a  Charter 
Amendment  on  November  4,  1975 

Dear  Mr.  Wurm: 

This  is  in  reply  to  your  request  for  my  opinion  regarding 
certain  questions  as  they  relate  to  Charter  Section  8.345.   As 
added  to  the  Charter  by  Proposition  "O",  Section  8.345  provides 
in  pertinent  part  as  follows: 

"In  order  to  bring  the  provisions  of  this 
section  to  the  attention  of  any  person  who  may 
be  affected  thereby,  each  member  of  the  uniformed 
force  of  the  police  department  and  each  member  of 
the  uniformed  force  of  the  fire  department  on  the 
effective  date  of  this  section,  and  each  person 
appointed  to  the  position  of  Q2  police  officer  or 
the  position  of  H2  fireman  on  or  after  the  effec- 
tive date  of  this  section  shall  be  furnished  a 
copy  of  the  provisions  of  this  section  and  shall 
make  under  oath  and  file  in  the  office  of  the  civil 
service  commission  the  following  declaration:   'l 
hereby  acknowledge  receipt  of  a  copy  of  the  provi- 
sions of  Section  8.345  of  the  Charter  of  the  City 
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and  County  of  San  Francisco  and  hereby  declare  that 
during  the  term  of  my  employment  in  either  the  Police 
Department  or  the  Fire  Department  of  said  City  and 
County,  I  shall  neither  instigate,  participate  in  or 
afford  leadership  to  a  strike  against  said  City  and 
County  nor  engage  in  any  picketing  activity  in  fur- 
therance of  such  a  strike.'" 

Your  first  question  asks  whether  or  not  the  proper  indivi- 
duals to  administer  said  oath  are  the  chiefs  of  the  respective 
departments.   The  language  in  question  does  not  specifically  desig- 
nate which  City  and  County  officer  is  to  administer  the  oath  or 
affirmation.   However,  by  virtue  of  Government  Code  Section  1225, 
the  Chief  of  Police  is  an  officer  authorized  in  this  State  to  admin- 
ister oaths.   (Christal  v.  Police  Commission  of  City  and  County  of 
San  Francisco  (1939)  33  Cal.App.2d  564.)   The  rationale  in  Christal 
and  the  interpretations  of  applicable  statutes  therein  indicate  that 
the  Chief  of  the  Fire  Department  would  also  be  authorized  to  admin- 
ister the  oath  in  question. 

Other  officers  of  the  City  and  County  are  not  precluded 
from  administering  the  oath  required  by  Charter  Section  8.345  but 
in  view  of  the  fact  the  chiefs  of  their  respective  departments 
presently  administer  the  constitutionally  required  "loyalty"  oath 
to  new  employees,  it  appears  logical  that  the  Section  8.345  oath 
could  and  should  be  administered  at  the  same  time.   Similarly, 
with  regard  to  present  employees,  it  appears  more  practical  that 
the  oath  be  administered  at  the  department  level  by  the  appointing 
officer  rather  than  having  the  employees  involved  report  to  other 
officers  authorized  to  administer  the  oath  in  City  and  County  gov- 
ernment. 

Your  second  question  asks  if.  pursuant  to  Charter  Section 
8.345,  the  Civil  Service  Commission  s  only  responsibility  is  the 
filing  of  the  oath  once  administered. 

It  appears  from  the  language  contained  in  Section  8.345  that 
the  Civil  Service  Commission's  only  clearly  defined  administrative 
requirement  is  the  filing  of  the  oaths  after  administered.   However, 
this  conclusion  does  not  preclude  a  duly  authorized  officer  of  the 
Civil  Service  Commission  from  administering  the  oath  if  same  becomes 
desirable. 
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Your  third  question  asks  if  a  policeman  or  fireman  could 
be  disciplined  if  he  or  she  refuses  to  take  the  Section  8.345  oath. 
Section  8.345,  as  it  applies  to  the  affected  employee,  requires 
two  things:   (1)  that  he  or  she  be  made  aware  of  the  provisions 
of  Section  8.345,  and  (2)  declare  under  oath  not  to  engage  in 
activities  proscribed  by  said  section. 

The  provisions  of  the  Charter  section  are  couched  in  man- 
datory terms  and  in  my  opinion  require  that  the  employees  in  ques- 
tion take  the  oath  as  set  forth  therein.   Accordingly,  it  is  my 
opinion  that  any  employee  who  refuses  to  fulfill  this  legal  require- 
ment could  be  subject  to  disciplinary  procedures. 

Your  final  question  asks  if  it  would  be  desirable  for  the 
Civil  Service  Commission  to  include  the  oath  requirement  in  future 
Police  Officer  and  Firefighter  examination  announcements. 

While  such  a  requirement  under  the  circumstances  is  not 
necessary,  it  would,  in  my  opinion,  be  desirable  to  so  do. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
MCK  City  Attorney 


im 
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Honorable  Joseph  E.  Tinney 

Assessor 

Room  101,  City  Hall 

San  Francisco,  California  94102 

Subject:   Confidentiality  of  Records  Relating  to  Assessor's 
Sales  Ratio  Program 

Dear  Mr.  Tinney: 

This  is  in  response  to  your  request  for  ray  opinion  on 
the  following  questions: 

(1)  Whether  the  Assessor's  Sales  Ratio  Program,* 
together  with  working  papers,  calculations, 
analyses,  computations,  evaluations,  and 
other  component  parts  are  open  to  public 
inspection;  and 

(2)  If,  as  a  general  rule,  the  above  records  and 
papers  are  not  open  to  public  inspection, 
under  what  circumstances  must  such  records 


*  The  Assessor's  "Sales  Ratio  Program"  is  a  computer  printout 
(together  v/ith  the  computer  program  on  which  the  printout  is 
based)  containing  information  about  parcels  of  real  property 
which  recently  have  been  sold.   The  information  includes 
sales  price,  zoning  of  land,  age  and  square  footage  of 
building,  etc.   Some  of  this  information  is  taken  from 
public  records  and  some  of  this  information  is  received 
by  way  of  confidential  communications  from  the  buyer  or 
seller. 
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and  papers  be  disclosed  when  the  Board  of 
Supervisors  is  conducting  an  investigation 
of  the  Assessor's  office  pursuant  to  Section 
25303  of  the  Government  Code. 

I  have  concluded  that: 

(1)  Under  Section  408(a)  of  the  Revenue  and 
Taxation  Code,  as  interpreted  in  Statewide 
Homeowners,  Inc.,  v.  Williams  (1973)  30 
Cal.App.3d  567,  the  above  described  records 
and  papers  are  "not  public  documents  and 
shall  not  be  open  to  public  inspection." 

(2)  However,  the  Assessor  must,  under  Section 
408(c)  of  the  Revenue  and  Taxation  Code, 
furnish  abstracts  or  permit  access  to  such 
records,  and  disclose  other  pertinent  infor- 
mation, to  the  Board  of  Supervisors  upon 
request  if  and  when  such  Board  of  Supervisors 
initiates  "an  investigation  of  the  Assessor's 
office  pursuant  to  Section  25303  of  the 
Government  Code." 

The  extent  to  which  records  and  other  information  in  the 
Assessor's  office  are  open  to  public  inspection  is  governed  by 
Section  408  of  the  Revenue  and  Taxation  Code. 

Section  408  reads  in  pertinent  part  as  follows: 

"408.   Assessor's  records.   (a)   Except  as 
otherwise  provided  in  subdivisions  (b)  and  (c)  any 
information  and  records  in  the  assessor's  office 
which  are  not  required  by  law  to  be  kept  or  pre- 
pared by  the  assessor,  and  homeowners'  exemption 
claims,  are  not  public  documents  and  shall  not  be 
open  to  public  inspection.   Property  receiving 
the  homeowners'  exemption  shall  be  clearly  iden- 
tified on  the  assessment  roll.   The  assessor 
shall  maintain  records  which  shall  be  open  to 
public  inspection  to  identify  those  claimants 
who  have  been  granted  the  homeowners'  exemption. 
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"(c)   The  assessor  shall  disclose  information, 
furnish  abstracts  or  permit  access  to  all  records 
in  his  office  to  law  enforcement  agencies,  the 
county  grand  jury,  the  board  of  supervisors  or 
their  duly  authorized  agents,  employees  or  repre- 
sentatives when  conducting  an  investigation  of 
the  assessor's  office  pursuant  to  Section  25303  of 
the  Govemment  Code,  the  State  Controller,  the 
State  Board  of  Equalization  and  other  duly  auth- 
orized legislative  or  administrative  bodies  of 
the  state  pursuant  to  their  authorization  to 
examine  such  records." 

Section  408  was  interpreted  in  Statewide  Homeowners , 
Inc.,  y.  VJilliams,  supra.   In  that  case,  Statewide  was  attempting 
to  conduct  an  independent  check  of  assessment  practices  in  San 
Diego  County  and  sought  to  make  a  comparison  between  (1)   recent 
sales  prices  of  real  property,  and  (2)   the  assessed  values 
actually  assigned  to  the  properties  on  the  next  assessment  roll. 
These  comparisons  involved  the  time  consuming  and  burdensome 
task  of  correlating  several  thousand  recent  deeds  with  the 
parcel  numbers  assigned  to  each  property  by  the  Assessor.   The 
Assessor's  employees  had  already  done  the  same  work  during 
preparation  of  the  secured  assessment  roll  and  the  results  of 
their  labors  were  stored  in  files  maintained  by  the  Assessor. 
It  is  significant  that  these  Assessor's  files  did  not  contain 
confidential  information,  but  rather  was  simply  the  result  of 
the  labors  of  the  Assessor's  employees  in  correlating  infor- 
mation extracted  from  recent  deeds  with  Assessor's  parcel 
numbers,  all  of  which  information  was  contained  in  public 
records.  When  the  Assessor  refused  to  permit  inspection  of 
his  files,  Statewide  petitioned  for  a  v;rit  of  mandate  socking 
an  order  compelling  trie  Assessor  to  permit  the  inspection. 

The  court  held  that  these  records  of  the  Assessor, 
which  contained  no  confidential  information  but  which  were 
the  fruit  of  the  labor  of  employees  of  the  Assessor's  office, 
were  not  open  to  public  inspection.   The  court  said: 

"Under  the  California  Public  Records  Act 
(Gov.  Code,  §  6250  et  seq.) ,  citizens  are  given 
the  right  to  inspect  any  public  record  except 
one  the  disclosure  of  which  is  exempted  by  the 
provisions  of  section  6254.   Subdivision  (k)  of 
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section  6254,  in  turn,  broadly  exempts  from 
public  inspection  '[rjecords  the  disclosure  of 
which  is  exempted  or  prohibited  pursuant  to  pro- 
visions of  federal  or  state  law.   .  .  . ' 

"The  Revenue  and  Taxation  Code  specifically 
requires  the  assessor  to  prepare  and  keep  certain 
records:   county  maps  (Rev.  &  Tax.  Code,  §  327); 
records  relating  to  claims  for  exemptions  (Rev. 
&  Tax.  Code,  §§  251,  252,  254);  certain  property 
tax  statements  (Rev.  &  Tax.  Code,  §  441) ;  an 
assessment  roll  containing  certain  specified 
information  (Rev.  &  Tax.  Code,  §§  601,  602); 
and  an  index  to  the  roll  (Rev.  &  Tax.  Code, 
§  615) .   It  also  specifically  provides  in  sub- 
division (a)  of  section  408:    ...  any  infor- 
mation and  records  in  the  assessor's  office  which 
are  not  required  by  law  to  be  kept  or  prepared 
by  the  assessor  are  not  public  documents  and  shall 
not  be  open  to  public  inspection. '   (Italics 
added.) 

"statewide  contends  the  assessor's  claim, 
and  the  superior  court's  finding,  that  the  docu- 
ments in  the  'Final  File'  and  the  'Cut  Documents 
File'  are  not  records  which  the  law  requires  the 
assessor  to  prepare  and  keep  are  in  error.   Since 
the  documents  in  both  files  are  essential  to 
the  performance  of  the  assessor's  statutory  duties, 
i.e.,  preparation  of  the  assessment  roll  and  the 
county  property  maps,  it  argues  the  law  requires 
the  assessor  to  prepare  the  documents  in  the  files. 

"Such  a  narrow  interpretation  of  the  exemp- 
tion provided  by  the  code  section  would  render 
the  section  meaningless.   If  all  of  the  infor- 
mation and  papers  accumulated  and  used  by  the 
assessor  in  the  process  of  preparing  the  records 
which  the  law  requires  him  to  prepare  and  keep 
are  themselves  to  be  regarded  as  records  he  is 
required  to  prepare  and  keep,  then  every  paper 
in  his  office  would  fall  into  the  category. 
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"We  find  no  provision  in  the  law  which 
requires  the  assessor  to  subscribe  to  the  deed 
seirvice,  to  make  the  parcel  number  notations 
on  the  deeds  or  to  maintain  them  in  the  files 
Statewide  seeks  to  inspect.   The  documents  are 
the  working  papers  by  which  the  assessor  updates 
the  assessment  roll  and  the  county  property 
maps  which  the  law  requires  him  to  prepare  and 
keep  and  make  available  for  public  inspection. 
But  the  fact  the  assessor  uses  the  deeds  to 
prepare  and  update  the  annual  assessment  roll 
and  the  county  property  maps  does  not  make  the 
deeds  themselves  records  which  the  law  requires 
him  to  prepare  and  keep. 

"Statewide  points  out  the  records  it  seeks 
to  inspect  do  not  contain  confidential  infor- 
mation and  argues  the  exemption  provided  by 
Revenue  and  Taxation  Code  section  408,  subdivision 
(a) ,  should  not  be  applied  to  prohibit  inspection 
of  documents  which  do  not  contain  confidential 
information.  The  confidential  nature  of  infor- 
mation contained  in  publicly  held  documents  is 
a  proper  basis  for  exemption  from  public  dis- 
closure, but  it  does  not  necessarily  follow  it 
is  the  only  proper  basis  for  exemption.   In 
any  event,  the  statute  under  consideration  places 
exemption  from  public  inspection  on  the  fact 
the  law  does  not  require  the  records  to  be  kept, 
not  upon  confidentiality.   Statewide  makes  no 
claim  the  statute  is  unconstitutional.   If  the 
section  gives  broader  exemption  to  the  assessor's 
records  than  is  accorded  generally  to  other 
public  records  by  the  Public  Records  Act,  the 
cure  lies  in  amendment  of  the  statute  by  the 
Legislature  and  not  in  a  strained  and  unrealistic 
interpretation  of  its  provisions." 

The  decision  in  Statewide  Homeowners  clearly  is  appli- 
cable to  the  subject  records  and  papers;  viz.,  the  Assessor's 
Sales  Ratio  Program,  together  with  working  papers,  calculations, 
analyses,  computations,  valuations,  and  other  component  parts. 
Under  Rev.  &.   T.C.  §  408(a)  ,  such  records  and  papers  are  not 
public  documents  and  shall  not  be  open  to  public  inspection." 
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The  Statewide  Homeowners  case  did  not  involve  subdivision 
(c)  of  Section  408  of  the  Revenue  and  Taxation  Code,  which 
qualifies  the  general  rule  set  forth  in  subdivision  (a)  of  that 
Section.   Subdivision  (c)  provides  in  pertinent  part  as  follows: 

"(c)   The  assessor  shall  disclose  information, 
furnish  abstracts  or  permit  access  to  all  records 
in  his  office  to  .  .  .  the  board  of  supervisors 
or  their  duly  authorized  agents,  employees  or  repre- 
sentatives when  conducting  an  investigation  of  the 
assessor's  office  pursuant  to  Section  25303  of  the 
Government  Code,  ..." 

Under  Rev.  &  T.C.  §  408(c),  if  and  when  the  Board  of 
Supervisors  conducts  an  investigation  of  the  Assessor's  office 
pursuant  to  Section  25303  of  the  Government  Code*,  the  Assessor 
must  disclose  information,  and  furnish  abstracts  or  permit  access 
to  all  records  in  his  office,  including  information  and  records 
relating  to  the  Assessor's  Sales  Ratio  Program,  working  papers, 
calculations,  niaps,  analyses,  computations,  and  other  component 
parts. 

The  procedure  by  which  the  Board  of  Supervisors  acquires 
such  information  ordinarily  would  be  by  resolution  reciting 
that  the  Board  of  Supervisors  was  conducting  an  investigation 
of  the  Assessor's  office  pursuant  to  Section  25303  of  the  Govern- 
ment Code  and  specifically  requesting  the  Assessor  to  furnish 
abstracts  or  permit  access  to  all  records  in  his  office. 

In  the  present  situation,  the  Board  of  Supervisors  has 
not,  by  resolution  or  otherwise,  specifically  requested  these 


*  Govt.  Code  §  25303  provides: 

"The  board  of  supervisors  shall  supervise  the  official 
conduct  of  all  county  officers,  and  officers  of  all  districts 
and  other  subdivisions  of  the  county,  and  particularly  those 
charged  with  the  assessing,  collecting,  safekeeping,  manage- 
ment, or  disbursement  of  the  public  revenues.   It  shall  see 
that  they  faithfully  perform  their  duties,  direct  prosecu- 
tions for  delinquencies,  and  when  necessary,  require  them 
to  renew  their  official  bond,  make  reports  and  present  their 
books  and  accounts  for  inspection." 
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records  and  documents,  nor  has  it  formally  initiated  an  investi- 
gation of  the  Assessor's  office  pursuant  to  Section  25303  of 
the  Government  Code.   Therefore,  at  the  present  time,  Revenue 
and  Taxation  Code  Section  A08(c)  has  no  application. 

Very  truly  yours, 

jjQ  THOMAS  M.  O'CONNOR 

City  Attorney 


^  CJKAt{^^.^^, 
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Mr.  Gilbert  H.  Boreinan 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Legislation- Providing  Bonus  Points  to  San  Francisco 
Contractors 

Dear  Mr.  Boreman: 

This  is  in  response  to  your  letter  dated  January  13, 
1976,  wherein  the  Govemmontal  Services  Coiumittee  requested 
this  office  to  prepare  legislation  to  provide  that  v^hen 
awarding  contracts  the  City  and  County  give  bonus  points  to 
firms  whose  home  offices  are  in  San  Francisco. 

The  Governmental  Services  Committee's  desire  to  give 
bonus  points  to  local  firms  whose  home  offices  are  in  San 
Francisco  will  require  a  Charter  amendment  rather  than  an 
ordinance. 

The  portion  of  Secti.on  7.204  of  the  City  Charter  most 
applicable  to  the  problem  raised  provides  as  follows: 

"The  board  of  supervisors  shall  have  full 
power  and  authority  to  enact  all  necessary  ordi- 
nances to  carry  out  the  terms  of  this  section 
and  may  by  ordinance  provide  that  any  contract 
for  any  public  work  or  improvement,  or  for  the 
purchase  of  materials  which  are  to  be  manufac- 
tured, fabricated  or  assembled  for  any  public 
work  or  improvement,  a  preference  in  price  not 
to 'exceed  ten  percent  shall  be  allowed  in  favor 
of  such  materials  as  are  to  be  manufactured. 
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fabricated  or  assembled  within  the  City  and  County 
of  San  Francisco  as  against  similar  materials 
which  may  be  manufactured,  fabricated  or  assembled 
outside  thereof,  V'hon  any  such  materials  are  to 
be  fabricated,  assembled  or  manufactured  by  any 
sub-contractor  or  materialman  for  the  purpose  of 
supplying  the  same  to  any  contractor  bidding  on 
or  performing  any  contract  for  any  public  work  or 
improvement,  said  sub-contractor  or  materialman 
manufacturing,  fabricating,  assembling  or  fur- 
nishing said  materials  manufactured,  assembled 
or  fabricated  v/ithin  the  City  and  County  of  San 
Francisco  shall  be  entitled  to  the  same  prefer- 
ential as  V70uld  any  original  contractor  or  material- 
man furnishing  the  same  if  the  board  of  supervisors 
by  ordinance  so  provide.  When  any  ordinance 
shall  so  provide  any  officer,  board  or  commission 
letting  any  contract  may  in  determining  the  lowest 
responsible  bidder  for  the  doing  or  performing 
of  any  public  work  or  improvement  add  to  said 
bid  or  sub-bid  an  amount  sufficient  not  exceeding  • 
ten  per  cent  in  order  to  give  preference  to  mate- 
rials manufactured,  fabricated  or  assembled  within 
the  City  and  County  of  San  Francisco." 

In  a  previous  opinion.  No.  62-32,  dated  June  25,  1962, 
I  stated: 

"Chapters  6  and  21  of  the  San  Francisco 
Administrative  Code  deal  respectively  with  contract 
and  purchasing  procedures  and  provide  that  all 
the  terms  and  provisions  of  Section  98  of  the 
Charter  be  made  a  part  of  all  contracts  entered 
into  pursuant  to  those  chapters,   (See  Sections 
6,33  and  21.26.)   The  above-quoted  portion  of 
Section  98,  however,  does  not  allow  local  pre- 
ferences in  a  final  sense  but  merely  leaves  it 
to  the  Board  of  Supervisors  to  legislate  the 
allowance  of  such  preferences  'not  to  exceed  ten 
per  cent'  if  it  so  desires.  While  Sections  6.33 
and  21,26  of  said  Administrative  Code  are  unques- 
tionably mandatory  as  to  the  positive  provisions 
of  Section  98  of  the  Charter,  namely,  those  per- 
taining to  working  requirements,  they  are  not 
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definitive  enough  to  include  the  yet  unexercised 
discretion  vested  in  the  Board  of  Supervisors 
regarding  the  allowance  of  price  preferences. 

"It  will,  therefore,  take  additional  action 
by  ordinance  on  the  part  of  the  Board  of  Super- 
visors, if  it  deems  the  same  necessary  and  advisable, 
to  empov/er  the  city  officials  contracting  on  its 
behalf  to  exercise  award  preferences  percentage- 
wise in  favor  of  local  contractors  or  bidders 
V73thin  the  discretionary  limits  imposed  by  Section 
98.   The  validity  of  such  legislation  depends 
upon  the  showing  of  a  reasonable  basis  for  award- 
ing the  preference  to  local  contractors  or  bidders 
as  against  other  contractors  or  bidders.   (See 
Schrey  v.  Allison  StceJ.  Manufacturing  Co.,  253 
Pac,  2d  604,  where  a  five  per  cent  prererence 
law  of  Arizona  in  favor  of  state  and  local  tax- 
paying  contractors  was  upheld  as  constitutional.)" 

It  should  be  noted  that  Section  98,  referred  to  supra, 
has  now  been  changed  to  7.204  of  the  Charter.   Said  Section 
gives  the  Board  powers  to  grant  a  preference  in  price  not  to 
exceed  ten  percent  (10%)  to  bidders,  on  goods  manufactured, 
assembled  or  fabricated  in  the  City  and  County.   Hov7ever,  it 
is  silent  as  to  the  allowing  of  bonus  points  to  local  con- 
tractors with  home  offices  in  San  Francisco. 

In  accordance  with  the  foregoing,  you  are  therefore 
Iidvised  that,  in  my  opinion,  local  preference  legislation, 
an  ordinance,  not  to  exceed  ten  percent  may  be  enacted  by  the 
Board  of  Supervisors  in  accordance  with  the  provisions  of 
Charter  Section  7.204,  if  deemed  advisable,  but  extension  to 
bonus  point  preference  to  all  local  contractors  with  home 
offices  in  San  Francisco  can  only  be  done  by  a  Charter 
amendment. 

Very  truly  yours. 


REA  THOMAS  M.   O'CONNOR 

:  City  Attorney 


f7 
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DOCUMENTS  DEPT. 
8.F.  PUBLIC  LIBRARY 

Mr.  Wallace  WorCman 

Director  of  Property 

Real  Estate  Department 

450  McAllister  Street 

San  Francisco,  California  94102 

Subject:   Surplus  Property 
Installment  Basis 

Dear  Mr.  Wortraan: 

You  have  asked  that  I  investigate  and  report  on  the 
possibility  of  the  City  selling  various  surplus  properties  on 
an  installment  basis. 

Section  7.401  of  the  Charter  of  the  City  and  County  of 
San  Francisco  grants  to  the  department  responsible  for  the 
administration  of  real  property  the  power  to  arrange  for  the 
sale  of  such  property  with  the  approval  of  the  Board  of  Super- 
visors.  The  Charter  places  no  limitations  on  the  type  of  sale; 
arrangement  which  can  be  approved  by  the  Board  of  Supervisors. 

Furthermore,  Section  25522  of  the  California  Government 
Code  permits  counties  to  sell  real  property  on  an  installment 
basis: 

"The  sale  may  be  made  for  cash,  or  for 
part  cash  and  upon  such  terms  of  deferred  pay- 
ments secured  by  purchase  money,  mortgage,  or 
deed  of  trust  as  are  determined  by  the  action 
of  the  board  of  supervisors." 
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California  Constitution,  Article  11,  Section  6  grants 
to  municipal  corporations  the  power  to  regulate  all  municipal 
affairs.   In  light  of  Charter  Section  7.401  and  Government  Code 
Section  25522,  the  sale  of  surplus  real  property  on  an  install- 
ment basis,  subject  to  the  approval  of  the  Board  of  Supervisors, 
is  a  proper  exercise  of  municipal  authority. 

Very  truly  yours, 


^'^^  THOMAS  M.  O'CONNOR 

City  Attorney 


If 


■47      SP  CXA  Ath-x^ 
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February  24,  I976 


MAR  1  3  1978 


Gilbert  H.  Boreman,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California   94102 

Subject:  Salary  Standardization  Ordinance; 

Extension  of  Time  for  Enactment  Thereof 


Dear  Mr.  Boreman 

This 
wherein  you 


This  is  in  response  to  your  letter  of  February  6,  1976, 
....^^^..1  you  advise  that  the  Legislative  and  Personnel  Committee 
has  requested  an  opinion  as  to  what,  if  any,  action  the  Board  of 
Supervisors  could  take  to  extend  the  deadline  of  April  1,  mandated 
by  Charter  section  8.401,  for  fixing  the  salaries  of  miscellaneous 
employees  for  the  fiscal  year  1976-1977. 

Section  8.400  of  the  Charter  provides,  in  part,  that  the 
Board  of  Supervisors  shall  have  the  power  and  the  duty  to  fix  by 
ordinance  from  time  to  time,  as  provided  in  section  8.401,  the 
salaries  of  the  miscellaneous  officers  and  employees  of  the  Citv 
and  County.  ^ 

Section  8.401  of  the  Charter,  referred  to  in  section  8.400, 
provides,  m  part,  that  not  later  than  January  15,  1944,  and  every 
tive  years  thereafter  and  more  often  if  in  the  judgment  of  the 
Civil  Service  Commission  or  the  Board  of  Supervisors  economic 
conditions  have  changed  to  the  extent  that  a  revision  of  existing 
schedules  of  compensations  may  be  warranted  to  reflect  the  then 
current  prevailing  conditions,  the  Civil  Service  Commission  shall 
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prepare  and  submit  to  the  Board  of  Supervisors  a  proposed  schedule 
of  compensations  which  are  in  accord  with  the  general  prevailing 
rates  of  wages  for  like  service  and  working  conditions  in  private 
employment  or  in  other  comparable  governmental  organizations  in 
the  State  of  California.   The  Board  of  Supervisors  may  then  approve 
or  reject  the  schedule  of  compensations  proposed  by  the  Civil 
Service  Commission.   The  Board  of  Supervisors  may  also  amend  the 
schedule  of  compensations  subject  to  certain  conditions  not  perti- 
nent herein.   If  the  Board  of  Supervisors  adopts  a  schedule  of 
compensations  on  or  before  April  1  of  any  year,  said  schedule  shall 
become  effective  on  July  1  of  that  same  year;  if  the  Board  adopts 
a  schedule  of  compensations  after  April  1  of  any  year,  said  sche- 
dule shall  become  effective  on  July  1  of  the  next  succeeding  year. 

As  you  will  see  from  the  foregoing,  neither  section  8.400 
nor  8.4  01  of  the  Charter  contains  a  mandate  that  the  Board  of 
Supervisors  adopt  a  schedule  of  compensations  (the  so-called  salary 
standardization  ordinance)  on  or  before  April  1,  1976.   With  respect 
to  the  proposed  salary  standardization  ordinance  now  under  considera- 
tion by  the  Legislative  and  Personnel  Committee,  these  sections 
merely  provide  that  if  the  Board  of  Supervisors  adopts  said  ordinance 
on  or  before  April  1,  1976,  those  employees  covered  by  section  8.401 
of  the  Charter  shall  be  paid  in  accordance  with  sucli  ordinance 
commencing  July  1,  1976,  but  that  if  the  Board  of  Supervisors  adopts 
said  ordinance  after  April  1,  1976,  said  employees  will  continue  to 
be  paid  in  accordance  with  the  schedules  of  compensation  adopted  in 
1975  until  July  1,  1977. 

Accordingly,  it  is  my  opinion  that  if  the  Board  of  Supervisors 
desires  to  adopt  a  revised  schedule  of  compensations  for  miscellaneous 
employees  to  become  effective  on  July  1,  1976,  the  salary  standar- 
dization ordinance  now  in  committee  must  be  passed  on  or  before  April 
1,  1976,  and  there  is  nothing  the  Board  of  Supervisors  can  do  to 
extend  this  time  beyond  April  1,  1976. 

Very  truly  yours, 


JJS 


THOMAS  M.  O'CONNOR 
City  Attorney 


Sr  uA  Atr^-l'vCi^  ^  Letter  Opinion  No.  76-I6 

February  25,  1976 


MAR  1  3  1978 

DOCUMENTS  DEPT. 
S.F.  PU'  LIO  L  IBRARV 

Thomas  C.  Scanlon,  Treasurer 

110  City  liall 

San  Francisco,  California  94102 

Subject:  Exemption  of  Treasurer's  List  of  Names 
of  Registered  Bond  Owners  from 
Inspection  and  Copying  under  Public 
Records  Act 

Dear  Mr.  Scanlon: 

This  is  in  response  to  your  February  2,  19  76,  letter 
requesting  my  opinion  as  to  whether  the  list  of  registered  bond 
holders  of  the  General  Obligation  Bonds  of  the  City  and  County 
of  San  Francisco,  on  file  in  your  office,  are  public  records 
available  for  public  inspection  under  the  provisions  of  the  Public 
Records  Act,  sections  6250-6260  of  the  Government  Code  of  the  State 
of  California. 

All  General  Obligation  Bonds  of  the  City  and  County  of  San 
Francisco  are  issued  in  bearer  form  and,  as  pointed  out  in  your 
letter,  in  the  hands  of  the  holder  of  the  bearer  bonds,  they  are 
part  of  his  personal  assets  and  are  privileged  and  confidential 
to  him.   Wlien  they  are  registered,  this  is  purely  for  the  pur- 
poses of  safety  of  the  bonds  from  loss  or  theft  or  the  more  timely 
delivery  of  interest  earnings  and  not  for  the  purpose  of  making 
the  names  of  the  owners  of  the  bonds  a  matter  of  public  record. 
It  furtlier  appears  that  if  bearer  bond  owners  feel  that  the 
registration  of  their  bonds  would  result  in  this  part  of  their 
private  personal  or  business  assets  being  opened  to  public 
inspection  and  copying,  it  could  have  an  adverse  effect  on  the  free 
marketability  of  the  City  and  County  of  San  Francisco's  bearer 
bonds . 
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You  state  that  you  have  been  treating  the  registered  bond 
list  as  confidential  under  the  provisions  of  sections  6254(c) 
and  6255. of  the  Public  Records  Act.   Section  6252(d)  of  the  Act 
defines  a  public  record  as  "any  writing  containing  information 
relating  to  the  conduct  of  the  public's  business  prepared,  owned, 
used,  or  retained  by  any  state  or  local  agency  regardless  of 
physical  form  or  characteristics."   Sections  6254(c)  and  6255 
read  as  follows: 

"§6254.   Records  exempt  from  disclosure  requirements 

"(c)  Personnel,  medical,  or  similar  files,  the  disclo- 
sure of  which  would  constitute  an  unwarranted  invasion 
of  personal  privacy;  ..." 

"§6255.   VJithholding  records  from  inspection;  Justification: 
Public  interest        '  " ' 

"The  agency  shall  justify  withholding  any  record  by 
demonstrating  that  the  record  in  question  is  exempt 
under  express  provisions  of  this  chapter  or  that  on 
the  facts  of  the  particular  case  the  public  interest 
served  by  not  making  the  record  public  clearly  out- 
weighs the  public  interest  served  by  disclosure  of  the 
record. " 

It  may  first  be  observed  that  it  is  questionable  that  the 
.list  maintained  by  you  containing  the  names  of  the  registered  bond 
f!f  tin''^  ^^  ^  "writing  containing  information  relating  to  the  conduct 
01   i^fi.^  public's  business"  within  the  meaning  of  these  terms  as  used 
xn  tm.i    Public  Records  Act  as  the  list  is  not  maintained  for  public 
puLpo:;cs  but  purely  for  the  benefit  of  the  private  purposes  of  the 
holders  of  the  City  and  County  of  San  Francisco's  bearer  bonds. 
However,  assuming  arguendo  that  this  list  is  a  public  record,  it 
IS  my  opinion  for  the  reasons  above  set  forth  that  you  are  legally 
justified  in  treating  these  lists  as  confidential  and  not  available 
roL?"!^^^*^  inspection  under  the  exemption  provisions  of  both  sections 
6254 (c)  and  6255  of  the  Public  Records  Act  above  quoted. 

Very  truly  yours, 


tjb  THOMAS  M.  O'CONNOR 

City  Attorney 


3P 
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^   Letter  Opinion  No,    76-17 
February  26,    1976 

MAR  1  3  1978 

nonorable  John  L.  Molinari  ^^^^u^^^A'^i^Ik^, 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Unruh  Civil  Rights  Act  as  Protecting 
against  Discrimination  because  of  Age 

Dear  Supervisor  Molinari: 

f  ^u-    '^^\\    ^^  ^"  response  to  your  recent  request  for  an  opinion 
or  thxs  office  concerning  the  enforcement  of  California  Civil 
Code  sections  51  and  52.   Your  specific  question  is  whether  these 
two  sections  govern  discrimination  or  the  protection  aqainst 
discrimination  on  the  basis  of  age. 

^r^     r,„J''S^^°"!     \\     ^^^     ^^'      ''''°'^"     ^^     ^^^     \in^M\\    Civil     Rights     Act, 

are  quoted  m  full  as  follows: 

"§  51.  [Citation  of  section:  Civil  rights  of  persons  in 
business  establishments] ~ 

"This  section  shall  be  known,  and  may  be  cited,  as  the 
Unruh  Civil  Rights  Act. 

"All  persons  within  the  jurisdiction  of  this  state  are  free 
and  equal,  and  no  matter  what  their  sex,  race,  color 
religion,  ancestry,  or  national  origin  are  entitled  to  the 
luii  and  equal  accommodations,  advantages,  facilities 
privileges,  or  services  in  all  business  establishments  of 
every  kind  whatsoever. 
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"This  section  shall  not  be  construed  to  confer  any  right  or 
privilege  on  a  person  which  is  conditioned  or  limited  by  law 
or  which  is  applicable  alike  to  persons  of  every  sex, 
color,  race,  religion,  ancestry,  or  national  origin." 

"§  52.   [Denial,  discrimination,  etc.,  contrary  to 
§  51:  Liability  in  damages] 

"Whoever  denies,  or  who  aids,  or  incites  such  denial,  or 
whoever  makes  any  discrimination,  distinction  or  restric- 
tion on  account  of  sex,  color,  race,  religion,  ancestry, 
or  national  origin  contrary  to  the  provisions  of  Section  51 
of  this  code,  is  liable  for  each  and  every  such  offense  for 
the  actual  damages,  and  two  hundred  fifty  dollars  ($250)  in 
addition  thereto,  suffered  by  any  person  denied  the  rights 
provided  in  Section  51  of  this  code." 

The  Unruh  Civil  Rights  Act  prohibits  discrimination  in 
business  establisl-iraents  on  the  basis  of  sex,  race,  color,  religion, 
ancestry  or  national  origin,  but  discrimination  based  on  other 
grounds  is  not  specifically  prohibited.   The  State  Supremo  Court 
in  In  Re  Cox,  3  Cal.(3)  205,  reviewed  the  pre-Unruh  Act  decisions 
on  discrimination  and  the  legislative  history  of  the  Unruh  Act 
and  concluded  that  "that  statute,  although  primarily  invoked  in 
recent  years  to  prohibit  racial  discrimination,  does  not  limit 
itself  to  racial  discrimination;  both  its  history  and  its  language 
disclose  a  clear  and  large  design  to  interdict  all  arbitrary  dis- 
crimination by  a  business  enterprise.   That  the  Act  specifies 

particular  kinds  of  discrimination color,  race,  religion, 

ancestry,  and  national  origin serves  as  illustrative,  rather 

than  restrictive,  indicia  of  the  type  of  conduct  condemned." 

In  view  of  In  Re  Cox,  supra,  it  is  my  opinion  that  arbi- 
trary discrimination  because  of  age  would  be  prohibited  by  the 
Unruh  Civil  Rights  Act.   It  should  be  noted  that  a  classification 
based  upon  age  would  not  in  all  cases  be  an  arbitrary  classifica- 
tion.  Those  seeking  redress  under  the  Unruh  Act  would  have  to 
allege  and  prove  that  any  discrimination  based  upon  age  is  not 
only  discrrminatory  but  arbitrary  and  unreasonable.   (Flowers  v. 
John  Burnham  &  Co. ,  21  Cal.App.  (3)  700) 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
^  City  Attorney 


SF  JI^  Athu^  ^  Letter  Opinion  No.    76-I8 


February  26,    1976 


MAR  1  3  1978 

DOCUMENTS  OEPT. 

Mr.    Gilbert  H.    Boreman,    Clerk  s-f- pu.l.o  library 

Board   of   Supervisors 

235    City   Hall 

San  Francisco,  California  94102 

Subject:  Appropriateness  of  Procedures 

Utilized  to  Obtain  Expenditures 
for  Overtime  of  Fire  Department 
Uniformed  Personnel 

Dear  Mr.  Boreman: 

^u   1  ^^^^^   ^^^^".  response  to  your  request  for  my  opinion  as  to 
the  legality  of  the  Fire  Department  incurring  overtime  obligations 
without  first  having  determined  from  the  Controller  that  sufficient 
unencumbered  funds  are  available  to  meet  said  obligation. 

h^  M   M  '''"^.attaching  a  copy  of  Letter  Opinion  No.  75-112  addressed 
to  Mr.  Morris  Bernstein,  President  of  the  San  Francisco  Fire  Com- 
mission, dated  October  10,  1975,  which  answers  the  question  you 
raise.  -^ 

In  summary,  the  letter  to  Mr.  Bernstein  concluded,  inter 
alia   that  Charter  Section  6.302  prohibits  an  officer,  empT^Ti^ 
board  or  commission  from  incurring  an  obligation  for  the  expendi- 
ture of  money  without  first  being  notified  by  the  Controller  that 
there  is  a  valid  appropriation  from  which  the  expenditure  can  be 
made  and  that  there  are  sufficient  unencumbered  funds  in  the  treas- 
ury to  meet  said  obligation. 
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However,  it  was  further  stated  that  during  the  period  of 
time  in  which  a  memorandum  of  understanding  was  in  effect  which 
covered  manning  and  concomitant  overtime  payments,  the  decision 
^"  Glcndale  City  Employees  Assn.   et  al.  v.  City  of  Glendale 
(19/i))  13  Cal.3d  32o  was  applicable.   That  decision  reasons  that 
the  approval  of  the  memorandum  of  understanding  by  the  legisla- 
tive body  is  the  "legislative  act,"  i.e.,  the  discretionary  deter- 
mination to  maintain  manpower  at  a  certain  level  and  pay  the 
necessary  overtime  to  do  so.   Obtaining  the  money  to  pay  the 
overtime  was  designated  a  ministerial  act  and  therefore  subject 
to  relief  by  writ  of  mandate  if  the  legislative  body  subsequently 
refused  to  make  the  payments. 

The  Glendale  case,  however,  relies  on  the  existence  of  a 
valid  memorandum  of  understanding.  As  you  are  aware,  the  Board 
of  Supervisors  effectively  rescinded  the  memorandum  which  deals 
with  manning  and  overtime  payments  on  November  24,  1975. 

It  is  my  opinion  that  during  the  existence  of  the  memo- 
randum of  understanding  and  until  the  aforementioned  rescission 
date,  officers  of  the  Fire  Department  could  incur  the  monetary 
obligation  to  pay  overtime  to  uniformed  personnel  without  first 
complying  with  the  provisions  of  Charter  Section  6.302.   When 
the  Board  of  Supervisors  first  approved  the  memorandum,  implicit 
therein  was  the  understanding  that  such  funds  would  be  made  avail- 
able. 

However,  after  the  rescission  date,  the  rationale  in 
Glendale  is  no  longer  applicable  and,  in  my  opinion,  the  Chief 
and  the  Fire  Commission  must  fully  comply  with  the  provisions 
ot  Charter  Section  6.302  before  incurring  monetary  obligations 
tor  the  payment  of  overtime. 

Very  truly  yours, 


MCK 


THOMAS   M,    O'CONNOR 
City  Attorney 


SF   (L^MH-u^^ 
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MAR  1  3  1978 
Hon.    Jchn  J.    Barbagelata 
Board  of  Supervisors  documents  oept. 

235     City     Hall  8.F.  PUBLIC  LIBRARY 

San  Francisco,  Calif, 

Subject:   Sec.  I6.98  of  the  Administrative  Code  - 
One  Year  Residency  Requirements  for 
Job  Applicants 

Dear  Supervisor  licirbagelata : 

This  ofCice  has  revie\\;ed  your  letter  oE  January  16, 
1976  in  vsfhich  you  pose  various  questions  regardinj;  Section 
16.98  of  the  Administrative  Code.   That  section  provides: 

Except  as  otherwise  provided  In  the  charter, 
the  residence  requirements  for  applicants  for 
appointment  to  offices  and  employments  shall  be  as 
follows : 

(a)  Applicants  for  entrance  positions  in  the 
viniforniud  forces  of  the  police  and  fire  departments 
shall  have  been  residents  of  San  Francisco  for  the 
one  year  period  immediately  prior  to  the  last  date 
for  receipt  of  applications. 

(b)  For  all  other  offices  and  employments 
residence  requirements  shall  be  as  follf)ws: 

(1)   General  provisions.   Applicants  for 
entrance  positions  must  have  been  residents 
of  San  Francisco  for  the  one  year  pc-riod  immediately 
prior  to  tlie  last  date  for  receipt  of  applications, 
if  tlie  position  is  subject  to  civil  service 
oxomination,  or  the  date  of  application  if  th(^ 
position  is  exempt  from  civil  service  examination. 
This  requirement  may  be  waived  or  modified  to 
current  residence  in  San  Francisco  if  the  civil 
service  commission  finds  tliat  such  v;aiver  or 
modification  is  necessary  to  attract  a  sufficient 
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number  oC  qualified  applicanl:.' 
current'  or  prior  experience  ii 
Such  waiver  or  modification  m. 
made  with  respect  to  position' 
to  civil  service  examination  i 
of  tlie  ai^iiointing  officer  to  1 
conuiiission. 

(2)  Specially  funded  pri 
residence  rec]uirements  for  sp' 
pro<^ram  api)licants  v;hcre  the 
special  residence  requirement: 
to  the  approval  of  the  civil  : 

(3)  Exceptions.  San  Fr. 
sliall  not  be  recjuired  for  proi 
tions;  entrance  examinations 
wherein  the  a[)plicant  is  an  ei 
and  county  meeting  legal  resi' 
ap[)licable  to  enii>loyees  ;  pos 
tlie  city  antl  county;  positio' 
four-year  college  or  universi 
professional  registration  or 
engineering,  medicine,  nursin; 
other  field,  except  in  those  1 
civil  service  commission  antii 
basis  of  past  experience  that 
number  of  rjualified  applicati' 
from  residents  of  San  Francdsi 
examinations  for  which  the  fi 
extended  beyond  three  weeks  f 
of  recruiting  a  sufficient  nu; 
applicants . 
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Section    16.9.S    j;cnera11y    imimses    a    one-year 
on   applicants    for    city   employment.      Your    qu 
to   tiiem   follow: 


'    i:equ  1  fi-iiu'iil. 
hkI    responses 


(I)       1 
In    thi 


Section    16.93    ever    b-jen    challen!;ci.l    ii 


•ourt 


case?    of    DiT'iii   v.     San    Franc  J.'ic:o    (livi  L    .'icrvice 
Ooiiimi  ss  i  on    Supc^rior    Court    No~     65T90  6    tlie    plaintl)  1  ,    an    expcM-L- 
enced    Firefighter    challenj'.f-d    the    ref|uir';iiien t    in    effect     In    1973 
contained    in   Section    16.9y(a)(2)    that    a[)plicants    for   entrance 
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InLo  tliG  uniformed  force  of  the  fire  department  reside  for 
three  or  more  years  within  thirty  (30)  airlines  miles  of 
City  Hall.   Pursuant  to  that  requirement  the  Civil  Service 
Commission  had  refused  to  allow  the  plaintiff  to  take  the 
oral  examination  for  the  position  of  fireman.   In  its 
decision  issued  on  July  27,  1973,  the  court  concluded  that 
the  three-year  durational  residency  recjuirGment  inhibited 
the  exercise  of  the  right  to  travel  and  could  not  be  justified 
by  any  compelling  state  interest. 

Subsequently  the  Board  of  Supervisors  amended  Section  16.98 
of  the  Administrative  Code  and  it  now  imposes  a  one-year 
residency  requirement  as  a  condition  for  applicants  for  city 
employment. 

The  ruling  in  the  Diem  case  is  not  a[)plicable  to  the 
present  one-year  requirement  for  several  reasons: 

The  Diem  case  was  neither  a  taxpayers  suit  nor  a  class  action 
and  can  be  deemed  binding  only  on  the  facts  presented  in  that 
case. 

The  three-year  durational  requirement  reviewed  in  the  Diem 
case  was  repealed  by  the  Board  on  October  15,  1973,   Subsequently 
the  Board,  on  February  4,  1974  amended  Section  16.98  to  its 
present  form.   The  law  on  the  validity  of  durational  residency 
reriuirements ,  in  a  state  of  flux  since  1969,  must  be  reviewed 
and  the  reasoning  advanced  in  Diem  evaluated  in  terms  of 
recent  decisions  in  the  area. 

The  one-year  residency  requirement  is  an  appropriate  affirmative 
action  method  of  correcting  racial  imbalance  found  by  a  federal 
court  to  exist  in  the  Fire  Department.   This  matter  was 
specifically  discussed  in  an  opinion  issued  by  this  office  on 
January  26,  1976  addressed  to  Bernard  Orsi,  Director  of 
Personnel,  Civil  Service  Commission,  holding  valid  the  one- 
year  residence  re((uirement  as  applied  to  applicants  for  the 
position  of  fire  fighter. 

It  must  be  concluded  that  though  a  certain  provision  of  an 
earlier  and  different  form  of  Section  16.98  was  successfully 
challenged,  the  decision  in  that  case  is  not  material  insofar 
as  Section  16.98  presently  reads. 
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(2)   If  ic  has  not  been  challenge!,  would  it:  noL  sLill 
be  in  effect? 

This  question  essentially  asks  whether  tlie  legal  analysis 
followed  in  Diem  compels  the  conclusion  that  the  one-year 
residency  requirement  of  Section  16.98  Is  unconstitutional. 

In  the  Diem  casetiie  court  concludod  in  relevant  part: 

1.  The  three-year  durational  residency  requirement 
inhibits  the  exercise  of  the  right;  to  travel. 

2.  The  three-year  durational  residency  requirement 
not  supported  by  any  compelling  state  interest  which 
overrides  petitioner's  right  to  travel. 

3.  Any  legitimate  purpose  which  respondent  seeks 
to  promote  by  its  three-year  durational  residency 
requirement  may  be  promoted  by  alLernative  means  less 
subversive  of  the  fundamental  right  to  travel. 

4.  Accordingly,  the  three-year  durational  residency 
requirement  violates  the  Fourteenth  Amendment  to  the 
UnitedStates  Constitution;   it  is  an  unconstitutional 
condition  of  public  employment;   it  is  void  and  a  nullity. 

The  leading  case  involving  the  riglit  to  travel  is  Sh.-ii)iro  v. 
-^^""'P'-Q'^  394  U.S.  618,89  S.Ct.  1322,  22  L.Ed. 2d  600  (1969).   In'  ' 
that  case  the  court  held  unconstitutional  a  one-year  residency 
requirement  as  a  condition  for  entitlement  to  welfare  adopted 
specifically  to  discourage  interstate  mii;ration  for  the  purpose 
of  obtaining  better  welfare  benefits.   The  court  ruled  that  any 
legislation  adopted  to   discourage  the  exercise  of  the  fundamental 
right  to  travel  freely  between  the  states  could  only  be  justified 
It  It  served  a  compelling  public  interest  which  could  not  be 
advanced  by  any  other  many  less  disruptive  of  the  fundamental 
right  involved. 

The  court  viewed  the  facts  in  Shapiro  as  special  and 
narrowly  limited  its  ruling  by  stating  in  Footnote  21: 

"We  imply  no  view  of  tlie  validity  of  waiting- 
period  or  residence  requirements  determining  eligibility 


I 


Letter  Opinion  No.  76-I8-A 

Hon.  John  J.  Barbagelaua       5      February  26,  1976 

to  voLe,  eligibility  for  tuiticn-frcc  education, 
to  obtain  a  license  to  practice  a  profession,  to 
hunt  or  fish  and  so  forth.   Such  requirements  may 
promote  compelling  state  interests  on  the  one 
iiand,  or,  on  the  obher,  may  not  be  penalties  upon 
the  exercise  of  the  constitutional  right  of 
interstate  travel. 

Subsequently,  cases  follovs^ing  Shapiro  invalidated  various 
residency  requirements.   Sec  Dunn  v.  Rlmnstoin  405  U.S. 330, 
92  S.Ct.  995  L.Ed.  2d  274  (1972)  (invalitiating  a  one-year 
residency  rcciuircment  for  voter  registration);   Zeilcuiyi  v. 
Nelson  4  C.3d  716,721  (1971)  (holding  invalid  a  five-year 
residency  requirement  as  a  condition  for  seeking  local  office). 
See  also  Camera  v   Mellon  4  C.3d  714  (1971);   Thompson  v. 
Mellon  9  C.3d  9b  (1973)  and  Johnson  v.  Hamil'-pn  15  C.3d  461 
125  Cal.Rptr.  129  (1975)  (holding  invalid  various,  less 
restrictive  durational  residency  requirements  as  a  condition 
for  seeking  local  public  office). 

In  Starns  v  Malkerson  326  F.Supp  234  (1970)  (D.C.  Minn.) 
the  trial  court  ui^jhelxl  a  one-yenr  durational  residency  recpilre- 
luent  as  a  condition  for  qualifying  for  resident  student  tuition. 
This  decision  was  affirmed  by  the  United  States  Supreme  Court 
at  401  U.S.  985,  91  S.Ct.  1231,  28  L.Ed. 2d  527  (1971).   See 
also  Kirk  v.  noarJ  ef  Rer.eiits  of  Univ.  c  i:  Cal  i  fei-nin  273  Cai. 
App.2d  430,  78  Cal.Rptr.  260  (1969)  appcni  dismissed  Tor  want 
of  a  substantial  federal  ciucstion  396  U.S.  554,  90  S.Ct.  754 
24  L.Ed. 2d  754  (1960)  upholding  a  similar  resident  tuiti nn 
requirement  in  California.   Recently  in  Sosna  v.  Iovj,-i  419 
U.S.  393,  95  S.Ct.  553,  42  L.Ed.  2d  532  (J.975)  the  covirt  dis- 
cussed its  prior  i:uling  involving  the  right  to  travel.   The 
court  said  at  pages  560-561  of  95  S.Ct.: 

"State  statutes  imposing  durational  residency 
requirements  were  of  course  invalidated  wlien  imiiosed 
by  States  as  a  qualification  for  v;elfai.-e  payments, 
Shapiro,  supra,  for  voting,  Uunn,  su()ra,  and  foi: 
medical  care,  Maricopa  County,  sui)ra.   lUi  t  none  of 
those  cases  Intimated  that  tlie  States  mi.g.ht  nevei; 
impose  durational  residency  reciuirements ,  and  such 
a  proposition  was  in  fact  expressly  disclaimed.   Wliat 
those  cases  had  in  common  was  that  the  tlvuratlonal  r(^- 
sidency  rec|uircment,s  they  struck  down  were  justified 
on  the  basis  of  budgetary  or  record-keeping  cons  ijk^ira- 
tions  which  were  held  insufficient  to  outweigh  the 
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consLitiitional  claims  of  the  iadivicUia  Is . 
IkiC  Iowa's  divorce  residency  rcfiuLroment:  is 
oC  a  diCfcrGnl;  stripe.   Appellant  was  not  irre- 
trievably ijoreclosed  from  obtaining  some  part  of 
what  she  sought,  as  was  the  case  with  tlie  welfare 
recipients  in  Shapiro,  the  voters  in  Dvmn,  or  the 
indij'.ent  patient  iu  Maricopa  Counl.y.   .She  would 
eventually  cn.ialify  for  the  same  sort  of  adjudica- 
tion which  she  demanded  virtually  upon  her  arrival 
in  the  State.   Iowa's  requirement  delayed  her  acce 
to  the  courts,  but,  by  fulfilling  it, a  plaintiff 
could  ultimately  obtain  the  same  opportunity  Cor 
adjudication  vjhich  she  asserts  ought  to  be  hers  at 
an  earlier  point  of  time.  "         (footnote  omitted) 

Similarly  in  the  instant  case  the  durational  residency  re(|uire- 
ments  aire  not  justified  merely  on  the  basis  of  budgetary  or 
record-keeping  considerations  (see  discussion  below)  nor  is  a 
recently  arrived  resident  irretrievably  foreclosed  from 
obtaining  municipal  employment. 


ss 


In  Adams  y   Su[)i:rior  Court  2  C.3d  55  115  Cal.Rplr.  247 
524  i\  2d  375  (1974)  the  court  reviewed  the  contention  that 
Section  193  CCP  unconstitutionally  imposed  a  one-year  durational 
residency  requirement  on  prospective  jurors.   At  pp.  61-62  the 
court  said: 

"it  is  also  argued  that  the  durational  residency 
rec|uireinent  for  jurors  impcrmissiljly  rest}-icts  an 
individual's  right  to  travel.   The  Supi.'eme  Court 
cases  holding  a  classification  unions Litutiona I 
because  it  impinges  on  the  right  lo  travel  involve 
regulations  denying  very  substantial  rij;hts  or  needs 
to  sliort  term  residents.   (Shapiro  v.  Thompson,  supra, 
394  U.S.  618  (funds  necessary  fur  subs  is tenee)  ;   Dunn  v. 
blumstein,  supra,  405  U.S.  330  (right  to  vote);  Memorial 
Hospital  V.  City  of  Maricooa  (1974)  415  U.S.  250  [39 
L.Ed. 2d  306,  94  S.Ct.  1076]  (medical  care).)   In  these 
c.ises  the  court  has  examined  two  factoi;s:   (1)  whether 
the  residency  rec|uirement  would  deter  m  i  j',i-a  t  J  on  ;  .'ind 
(2)  the  extent  to  ^jliich  the  v;aiting  period  servcMl  to 
penalize  a  person  for  exercising  tiui  ri;;ht  to  tiravel.. 
(Memori.al  llosiiital  v.  County  of  Mriri.copa ,  svipra,  4  15 
U.S.  at  pp.  256-262  [39  L.Ld.2d  at  pp.  314-317].)" 
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"There  is  neither  evidence  nor  reason  Lo 
believe  that  one  year's  exclvision  from  jury  duty 
is  afnctor  materially  aCfecting  a  person's  decision 
to  migrate,  and  any  penalising  elfect  of  the  dura- 
tional residency  requirement  is  ;i  iiconsequcntial. 
Thus,  the  requirement  has  insufficient  effect  on 
the  right  to  travel  to  compel  strict  judicial 
scrutiny.  " 

^"The  strict  test  being  inapplicable,  the 
residency  requirement  for  jurors  must  be  upheld  if 
there  is  any  rational  relationship  between  the 
requirement  and  some  legitimate  state  objective. 
The  Legislature  is  presumed  to  have  acted  constitu- 
tionally, and  statutory  classifications  may  be  set 
aside  only  if  no  ground  can  be  conceived  to  justify 
them,  and  they  are  wholly  irrelevant  to  the  achieve- 
ment of  the  state's  objective.   (McDonald  v.  Board  of 
Election  (1969)  394  U.S.  802,  809  [22  L.ild  2d  739 
745-746,  89  S.Ct.  I^i04];   McGowan  v.  Maryland  (1961) 
366  U.S.  ^20  425-426  [6  L.Ed. 2d  393,398-399,  31 

It  is  submitted  that  the  one-year  requiroinent  of  Section  16  ''3 
would  not  deter  migration  and  any  penalizing  effect  on  the 
right  to  travel  is  inconsequential. 

■^'^  '^'"^  recent  case  of  ICctor  v.  CiLv  of  'Vorvnnri-    10  r  '1,1 

5'  T^n-Xl\    ^'i^^^';  !,^^^-^^3JTr973h^^FHFr}l^  415^^^^^ 
93j,  94  S.Ct.  1451  39  L.Ed. 2d  493  the  Californi.a  Supreme  Court 
upheld  a  current  residency   requirement  for  city  employees.   The 
City  and  County  of  San  Francisco  appeared  as  amicus  curiae 
advancing  manyjustifications  for  a  residency  rcc|uircment .   Notin; 
the  justifications  presented  by  the  City  and  County  the  court 


m 
le  are 


"Among  the  governmental  purposes  cited 
these  decisions  or  now  urged  by  amici  curia.  .... 
the  promotion  of  ethnic  balance  in  tlic  community 
reduction  in  high  unemployment  ratcjs  of  innor-cily 
minority  groups;  improvement  of  relations  beU;een 
such  groups  and  city  employees;  enhancement  of  the 
quality  of  employee  performance  by  greater  personal 
knowledge  of  the  city's  conditions  and  by  a  feeling  of 
greater  personal  stake  in  the  city's  progress- 
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dJ.uiini.iLi()n  of  absenteeism  and  tardiness  amonf^ 
municipal  personnel;  ready  availability  of  trained 
manpower  in  emergency  situations;  and  the  general 
economic  benefits  flowing  from  local  expenditure 
of  employees'  salaries.   We  cannot  say  that  one  or 
more  of  these  goals  is  not  a  leg,ltiniate  state 
purpose  rationally  promoted  by  the  municipal 
employee  residence  requirement  h(^re  in  issue.  " 

Many  if  not  all  these  purposes  are  also  served  by  a  dura- 
tional requirement.   For  these  reasons  it  must  be  concluded 
that  the  one-year  durational  residency  requirement  for  city 
employment  is  reasonable  and  therefore  within  the  discretion 
of  the  Board  to  adopt. 

(3)   Is  there  specific  language  in  Proposition  5  pro- 
hibiting local  g^overnmcnt  from  requiring  residency  for 
applicants  to  city  employment? 

Proposition  5  adopted  by  the  voters  on  November  5, 
1974,  amended  the  state  constitution  by  adding  Section  10.5 
to  Article  11.   That  section  provides: 

"a  city  or  county,  including  any  chartered  city 
or  chartered  county,  or  public  district,  may  not 
require  that  its  employees  be  re.sidonts  of  such 
city,  county,  or  district;  except  that  such  employees 
may  be  required  to  reside  within  a  reasonable  and 
specific  distance  of  their  place  of  employment  or 
other  designated  location. 

By  its  terms  Section  10.5  refers  specifically  and  only  to 
"employees"  of  a  'city  or  county".   The  constitutional  amendment 
does  not  refer  to  applicants  or  to  persons  seeking  to  file 
applications  for  employment.   Courts  are  bound  to  give  effect  to 
statutes  according  to  the  usual  and  ordinary  import  of  the 
language  employed  in  framing  them.   (Chavez  v.  Sorgent  52  CaL2d 
162,  203  339  P. 2d  801  (1959).   Benson  v.  Superior  C^rt  214  Cal. 
App.2d  551,558  29  Cal.Rptr.  760  (19b3T: 

In  Webster's  Third  New  International  Dictionary  the  word 
"employee"  is  first  defined  as: 

"one  employed  by  another  usually  in  a  position  below 
the  executive  level  and  usually  for  v;ages. 
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There  is  110  su^^[;es t:ion  cither  Eroia  the  lcinj;uni;e  of 
Section  10.5  Oi:  from  the  commonly  accepted  meaning  of  the 
^^/ord  "employee"  that  it  embraces  job  applicants.   VJords  in 
a  statute  arc  to  be  given  tlieir  common  meaning.   Al  lyne  v. 
Murasky  200  Cal.661  254  F.564  (1927);  In  ro  Quinn  35  Cal. 
App.3d  473  110  Cal.Rptr.  881  (1973).   Tuid  when  common  terms _ 
arc  used  in  statutes  they  should  be  given  their  common  moani.nr,. 
Corbctt  V.  State  Board  of  Control  188  CaL.289  204  F.823  (1922). 

The  rationale  for  the  rule  that  the  coi-.unon  meaning  of 
statutory  language  be  follov;cd  was  articulated  by  Mr.  Justice 
Frankfurter  in  Addison  v.  Holly  Hill  Fi-uLt  I'l-udtic-Ls  Inc. 
322  U.S.  607,  610  ('4  S.Ct.  1215,  1211  88  L.lld.  1488,  1496,  147  6 
(1944)  when  he  said: 

"Legislation  when  not  expressed  in  technical 
terms  is  addressed  to  the  coiruiion  run  of  men 
and  is  therefore  to  be  understood  according 
to  the  sense  of  the  thing,  as  the  ordinary 
man  has  a  right  to  rely  on  ordinary  words 
addressed  to  him.  " 

These  policies  are  particularly  relevant  v.'lien  the  \';ord 
is  part  of  a  constitutional  amendment  placed  before  the  people 
and  adopted  by  them  as  a  ballot  proposition. 

It  is  submitted  that  the  statvitory  and  coMuiuMily  accepted 
definition  of  the  word  employee  is  clear  and  generally  recu);nizec 
in  California.   The  language  of  Section  10.5  must  be  taken  in 
its  literal  sense.   It  must  be  presumed  that  the  electorate  in 
adopting  the  proiiosition  gave  the  language  of  the  constitutional 
])rovision  its  literal,  commonly  accepted  meaning  and  there  is  no 
basis  for  concluding  that  explanatory  langua!;e  must  bi'  coiisuJ.ted 
to  impeach  the  plain,  unambiguous  and  coimionly  understood  meanin; 
of  the  v\/ord  "employee". 

It  may  be  contended  that  the  bali(;t  ai'j'uments  siil)iii  iL  led 
by  the  proponents  of  Froi^osition  5  justify  the  conclusion  that 
the  word  "employee"  was  intended  to  include  applicant :; .   On(.'  of 
these:  arguments  suggested  that  a  yes  vote  on  Proposition  F.i.ve 
vjould  eliminate  residency  requirements  v.'liich  limited  the  number 
and  quality  of  applicants  for  charter  city  and  county  emi)loyment 

Whereas  airguments  to  voters  appearing  on  the  ballot  at 


T7 Section  16.93(b)(1)  specifically  empowers  the  Civil 
Service  Commission  to  v;aive  or  modify  the  one-y^'ai: 
rec|uiremcnt  where  necessary  to  attract  a  sufficient 
number  of  qualified  applicants. 
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the  time  of  the  constitutional  amendment  may  be  consulted  in 
aid  of  the  construction  of  doubtful  language. 

"...  such  aids  Co  the  interpretation  of 
a  v;ritten  document  v;hile  availaliLe  to  the 
courts  are  not  at  all  to  be  considered  as 
controlling,  since  whatever  may  liave  been  the 
intent  of  the  proponents  of  a  particular  change 
in  a  law  must  at  the  last  analysis  be  derived 
from  the  language  of  the  proposetl  enactment 
purporting  to  effect  such  change", 
(citations  omitted) 

McGuire  v.  VJcntworth  120  Cal .  App .  340  ,  3^A  7P.2d  729  (1932). 
See  also  CaIiforni.~lnstitiite  o(:  TcchnoJ.ory  v.  Jolins[:iii 
55  C.A.2d  856  132  P. 2d  61  (1942).   Where  the  meaning  of  a 
statute  is  plain  and  its  language  is  clear  and  unambiguous, 
its  literal  terms  must  be  followed  In  tl-  Mi  tclu'll  120 
Cal.384  52  P.  797  (1893)  and  the  function  of  legislative 
history  is  to  solve  but  not  to  create  an  ambiguity  and  may 
not  be  taken  as  giving  to  a  statute  a  mcanin.!';  not  fairly  within 
its  words  C.I.K.  V.  Dilder  289  F.2d  291  (1961). 

Tlie  strictest  adherence  to  these  principles  :i  s  called 
for  when  the  meaning  of  language  in  a  ballot  proposition  adoiited 
in  a  general  vote  of  the  people  lias  bceii  placed  in  ciuestion. 
Though  legislators,  judges,  attorneys,  and  scMiumticis  ts ,  may  be 
alert  to  and  versed  in  sophisticated  and  recondite  uvv-uiinjvs  to 
be  given  to  the  word  "employee"  and  tliough  the  term  "eiii|)loyee" 
has  no  fixed  meaning  that  must  control  in  every  instance, 
Kni);ht  y.  Dd   of  Emi^loyces  Retirement  32  Cal.2d  400,402  196 
P. 2d  54  7  (1948)  in  some  instances  even  being  held  to  include 
job  applicants.  La  en;',  v   WCAl'.  6  C.3d  771,  4  94  P.  2d  1,  iOD  CaL. 
Rptr.  377  (1972)  (extending  worker's  compensation  benefits  to 
an  api->licant  injured  wliile  taking  an  agility  test),   Jii'mi  llancocl 
kit.  Life  Ins.  Co,  v.  National  Labor  Re  1 .  lid.  191 


(1971)  (conclud j  ng  that  the  Labor  Relations  Acts  definition  oi 
the  term  "ein[)loyee"  includes  not  only  existing,  employee;-;  e  f 
employers  but  also  in  a  general  sense,  members  of  the  v.'orlcin;; 
class  and  v;as  sufficient  to  include  an  applicant  Hor  empluyment) 
nevertheless  in  California  the  word  "employee" refers  to  a 
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every  person  in  the  service  of  an  employer 
under  any  appointment  or  contract  of  hire 
or  apprenticeship,  express  or;  implied 
oral  or  written,  wliether  lawfully  oc 
unlawfully  employed,  and  includes:" 

legislacion  Scrco  ^ccoi^Ush",, is?"  '"'   -'^i^i"-^l 

i^lnce  Section  16.98  already  imposes  -1  Pc-ivr-n 

no  nddition^/r'^'^'^?'"^'.''^  ""^  ^pi'Uca tions  Cor'c  t^  .m, L;;;;,:^;r 

purpose'""''    legislation   is    needed    to   accomplish'thii; 's{a tei  ' 


Very  truly  yours, 


BED 


T110M/\S   M.    O'CONNOR 
City  Attorney 


^   Letter  Opinion  No.  76-19 


27  February  I976 


MAR  1  3  1978 

Honorable  Quentin  L.    Kopp  documents  dept. 

President  8.f.  puhlig  library 

Board  of   Supervisors 

235  City   Hall 

San  Francisco,  California   94102 

Subject:   Legality  of  Legislation  Providing  that  Lending 
Institutions  Remit  to  the  City  and  County  of 
San  Francisco  on  a  Monthly  Basis  the  Amount  of 
Money  in  an  Impound  Account  Covering  Real  Property 
Taxes 

Dear  Supervisor  Kopp: 

This  opinion  is  in  response  to  your  inquiry  as  to  whether 
the  Board  of  Supervisors  can  legally  enact  an  ordinance  requiring 
lending  institutions  to  remit  to  the  City  and  County  of  San 
Francisco  on  a  monthly  basis  money  for  real  property  taxes 
collected  monthly  in  impound  accounts".  ■'<■ 

The  proposed  legislation,  in  my  opinion,  would  be  invalid 
for  at  least  three  reasons: 


The  term  "impound  account"  commonly  is  used  to  describe  the 
arrangement  whereby,  in  connection  with  a  real  estate  loan 
secured  by  a  mortgage  or  deed  of  trvist,  the  lender  and  the 
borrower  enter  into  a  separate  contract  under  v;hich  (I)  the 
borrov;er  agrees  to  remit  to  the  lender,  along  with  the 
borrov.'er's  regular  monthly  mortage  payment,  an  amount  eciual 
to  l/12th  of  the  anticipated  real  estate  taxes  and/or  l/12th 
of  the  anticipated  insurance  premium,  and  (2)  the  lender 
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1.  The  Revenue  and  Taxation  Code,  and  particularly  Sections 
2605  through  2608  and  Sections  2617  through  2619,  clearly  coniietn- 
plates  that  such  taxes  will  be  paid  in  no  more  than  two  install- 
ments, and  expressly  sets  forth  the  due  dates  and  the  delinquency 
dates  for  such  payments.   The  proposed  legislation,  calling  for 
the  remittance  of  property  taxes  in  monthly  installments,  would 
directly  conflict  with  the  Revenue  and  Taxation  Code. 

2.  State  legislation  regulating  lenders,  and  particularly 
Civil  Code  Sections  2954  and  2955  expressly  authorizing  at  least 
some  impound  accounts  "on  terms  mutually  agreeable  to  the  parties 
,  .  .  if  .  .  .  the  establishment  of  such  an  account  shall  not  be 
required  as  a  condition  to  the  execution  of  the  loan",  constitutes 

a  comprehensive  scheme  of  legislation  which  manifestly  was  intended 
to  pre-empt  local  regulation  in  the  same  field.   The  proposed  legis- 
lation v;ould  infringe  upon  this  area  of  exclusive  State  concern. 

3.  The  case  of  Abrams  v.  Crocker-Citizens  National  Bank  (1974) 
41  C.A.3d  55  strongly  suggests  that  some  impound  account  contracts, 
depending  on  the  particular  terms  and  circumstances  thereof,  create 
constructive  trusts,  in  which  case  the  lender  must  account  to  the 
borrovjer  for  any  profits  realized  by  the  lender  from  its  use  of  the 
funds  in  the  impound  account.   The  proposed  legislation  would  inter- 
fere v;ith  this  constructive  trust  relationship,  and  would  deprive  the 
mortgage  borrower  of  the  profits  generated  by  his  remittances. 

Revenue  and  Taxation  Code  Sections  2605  through  2608  provides 
as  follows  : 


taxes 


'§2605.   Taxes  due  on  November  1.   The  following 
5  on  the  secured  roll  are  due  November  1st: 

(a)  All  ta:ces  on  personal  property. 

(b)  Half  the  taxes  on  real  property,  and  if  the 
amount  is  not  evenly  divisible  by  tv.'o ,  the  odd  cent 
is  also  due  unless  the  roll  shows  the  odd  cent  as  part  of 


the  second  installment. 


agrees  to  receive  and  account  for  such  remittances  and  to  pay 
tlie  real  property  taxes  and/or  the  insurance  premium  prior  to 
delincjuency .   The  lender  usually  claims  the  right  to  use  such 
remittances  for  its  ovm  profit  in  the  interim,  but  does  not 
pay  interest  to  the  borrower  for  the  interim  use  of  these 
remittances . 
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"§2606.   IXic  claLc  of  second  hnlf  of  ronl  proper (:y 
Uaxes .   The  second  hariT  of  taxes  on  real  property  on 
the  secured  roll  is  due  February  1st. 

"§2607.   Payment  of  entire  real  property  Lax  on  due 
d  a  te^_  o  f  firsl  installment;  Separate  payment  of  scconcT" 
ITis  taTlment;  Separate  payment:  of  first  ins  Lai  rmcrTt:  not 
accepLablc  afLer  second  installmenL  dclingucnLT   The 
cnLirc  Lax  on  real  properLy  may~l3e  paiJ~v;lien  Lhe  firsL 
installment  is  due.   The  second  installmenL  may  bo  paid 
separaLely  only. if  Lhe  firsL  installment  has  been  paid. 
Unless  accompanied  by  the  paymenL  of  the  second  install- 
ment, paymcnL  of  the  first  installmenL  shall  not  be 
accepted  after  the  second  installment  has  become  delinquent. 

"§2608.   Acceptance  of  payment  prior  to  due  dn  Lc . 
The  tax  collecLor  may  fix  a  date  preceding  the  due  date 
\7hen  payments  may  be  made." 

Revenue  and  Taxation  Code  Sections  2617  through  2619  provides 
as  follows: 

"§2617.   Time  of  delinquency  and  penalty:  Taxes  due 
Hoveniber  1st-.   Ail  taxes  duo  November  IsL,  if  unpaid, 
arc  delinquent  December  10th  at  5  p.ia,,  and  thereafLer 
a  delinquent  penalLy  of  6  percent  attaches  to  them. 

"§2613.   Same:   Second  half  of  realty  taxes.   The 
second  half  of  taxes  on  real  property,  if  unpaid,  is 
dolinqueuL  April  lOLh  at  5  p.m.,  and  LhereafLer  a 
delinquent  penalty  of  6  percent  attaches  to  it. 

"§2619.   Same:   When  delinquent:  daLe  falls  on  SaLurday. 
If  December  lOth  or  April  10th  falls  on  SaLurday,  SuncTay  or 
a  legal  holiday,  the  time  of  delinquency  is  5  p.m.  on  the 
nexL  business  day." 

Under  these  Sections,  real  properLy  taxes  are  payable  in  no L 
more  Lhan  Lv;o  ins  LallmenLs .   For  the  firsL  installment  of  real 
property  taxes,  taxes  are  due  on  November  1,  excepL  LhaL  the  Tax 
Collector  may  fix  an  earlier  daLe  when  paymenLs  may  be  made,  and 
are  dolin(|uent  after  5:00  p.m.  on  December  10.   For  the  second 
installmenL  of  real  properLy  Laxes,  the  taxes  are  due  on  February 
1,  e::cept  LhaL  Lhe  Tax  Collector  may  fix  an  earlier  date  when 
payments  may  be  made,  and  are  delinquenL  afLer  5:00  p.m.  on  April 
10. 
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Proposed    legislation,    calling   for  monthly   payments   of 
those    taxes,    would   infringe   upon    the   statutory   scheme   for   the 
payment  of   real   property    taxes   embodied   in    the   Revenue   and 
Taxation  Code. 

I   further  call    to   your  attention    the  opinion  of    Lhis   office 
(Opinion  No.    73-3)    dated  January    5,    1973,    wherein   1   concluded 
that    the   State   had   pre-empted    the    field  of   regulating    lending 
practices  of   lending   institutions    and    therefore    lliai    Lho   City 
and   CounLy  of   San  Francisco  v;as   prohibited    from  enacting   legis- 
lation  vjhich  would   prohibit    lending   institutions    from   impounding 
real   property    taxes   without    the   consent  of    the   borrower.      |'hat 
opinion  was   based   in  part  upon  Civil   Code   Sections    2954   and 
2955,    relating  expressly    to    "impound,    trust,    or  other    type  of 
account   for  payment  of    taxes   on    the   property."     Although   Section 
2954   covers    impound   accounts   only   in  connection  with  a   deed  of 
trust  or  mortgage   on    "a    single-family,   ov/ner-occupied   dwelling", 
the  section  expressly  provides    that: 

"Nothing  contained   in   this    section   shall   preclude 
establishment  of   such  an  account  on   terms   mutually 
agreeable    to    the  parties    to    the   loan,    if    .    .    .    the 
establishment  of   such  account   shall  not   be   required 
as   a   condition   to    the  execution  of    the   loan  or  sale 
agreement. " 

The   manifest   intention  of    this    legislation,    particularly  V7hen 
considered    in    the   context  of  other   legislation   regulating    tlie 
lending   practices   of    lending    institutions,    is    that    the    establish- 
ment and    the    terms,   of   impound   accounts    should   be   a  matter  of 
private   contract  betvjeen   the  borrower  and    the    lender,    except  as 
expressly   qualified   by   State   legislation. 

The   legislation  now  proposed,    like    the   legislation  proposed 
in   1973    to   prohibit   impound   accounts,   would   infringe  upon  a   field 
pre-empted   by   State    law. 

Finally,    in  Abrams   v.    Crocker-Citizens   National   Bnnlc    (1974) 
41   C.A.3d    55,    the   court   ruled   upon  a   contention  of  certain   class 
action  plaintiffs    that  monies   paid    to   Croclcer-Citizcns ,    as    lender, 
pursuant    to    an   agreement   for  an    impound   account    should   be    regarded 
as    trust   funds    held   by    the    lender  upon   a   constructive    trust   for 
the   benefit  of   the   borrowers   until   such  monies  V7ere   recjuired    to 
be  paid  out   for  real   property    taxes.      The  plaintiffs'    theory  was 
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that   the   lender  xvas   required    to   account    to    the   borrowers    for 
any  profiLs  made   by    the   lender  in  usinj;^   such   impound   account 
funds.      The    trial    court   ,r;ranted   summary   judgment   in   favor  of 
the    lender,    dismissincr   plaintiffs'    class    action.      The    Court 
of  Appeal   reversed,    holding    that   it  v/as    a   question  of  fact 
as    to  whether  or  not    the   funds    in   the   impound   account   should 
be   subject   to   a   constructive    tirust.      The  matter   has   not  yet   gone 
to    trial   and   remains   unresolved.      If  it  were    to   be   determined 
that   funds    in  an   impound   account  were    trust   funds,    so    that    the 
lender  v;as   required    to   account    to    the   borrov.'ors    for  any   profits 
made    through  use  of  such  monies,    the   proposed  ordinance  vjould 
directly   interfere  with   the  obligations  of    the   lender,    in   his 
capacity  as  constructive   trustee. 

Accordingly,    you  are   advised    that    the   Board  of   Supervisors 
has   no    legal   power   to   enact   legislation   requiring    the  monthly 
remittance    to    the   City  and   County  of  San  Francisco   of  monies 
held   in  an  impound,    trust,   or  other    type  of  account  for   the 
payment  of  real  property    taxes. 

Very    truly  yours. 


^^  THOMAS   M.    O'CONrDR 


City  Attorney 


^    Letter  Opinion  No,  76-20 
March  8,  I976 
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DOCUP/IENTS  DEPT 
S.F.  PU-LIO  LipRARY 


Mr.  Gilbert  H,  Boreman,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   San  Francisco  Campaign  Contribution 
and  Expenditure  Ordinance;  Effect 
of  Buckley  v.  Valeo  Thereon 

Dear  Mr.  Boreman: 

This  is  in  response  to  your  letter  of  February  3,  1976, 
wherein  you  request  my  opinion  as  to  any  effect  the  decision 
of  the  United  States  Supreme  Court  in  Buckley  v.  Valeo,  96  S.Ct. 
612,  might  have  on  the  provisions  of  San  Francisco's  campaign 
spending  ordinance. 

In  the  Buckley  case,  the  Supreme  Court  held  that,  with 
respect  to  the  Federal  Election  Campaign  Act  of  1971,  as 
amended  in  1974,  the  provisions  limiting  individual  contribu- 
tions to  campaigns  are  constitutional;  the  provisions  limiting 
expenditures  by  candidates  on  their  own  behalf  are  unconstitu- 
tional; the  provisions  limiting  total  expenditures  in  various 
campaigns  are  unconstitutional,  and  the  provisions  limiting 
the  simount  which  any  individual  could  spend,  independently  of 
a  candidate  but  relative  to  the  candidate,  are  unconstitutional, 

Applying  the  holdings  of  the  U.  S.  Supreme  Court  in  the 
Buckley  case,  supra,  to  our  San  Francisco  ordinance  indicates 
the  following: 
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1.  The  provisions  limiting  total  contributions  and 
total  expenditures  in  campaigns  for  elective  officers  of  the 
City  and  County  (Section  16.519(b)  of  the  San  Francisco 
Administrative  Code)  or  for  ballot  measures  (Section  16.519(d) 
of  the  San  Francisco  Administrative  Code)  appear  to  be 
unconstitutional. 

2.  The  provisions  limiting  expenditures  by  an  indi- 
vidual not  subject  to  the  control  of  a  candidate  or  a 
committee  in  support  of  or  in  opposition  to  a  measure  (Section 
16.522  of  the  San  Francisco  Administrative  Code)  also  appear 
to  be  unconstitutional.   However,  the  provision  that  such 
individuals  must  file  campaign  statements  appears  to  be  con- 
stitutional, provided  that  such  expenditures  are  related  to  a 
communication  expressly  advocating  the  election  or  defeat  of 

a  clearly  identified  candidate  or  measure.   (96  S.Ct.  612,  664.) 

3.  The  provisions  limiting  the  contributions  which  a 
candidate,  or  his  immediate  family,  may  make  to  his  ov;n  cam- 
paign (Section  16.519(c)  of  the  San  Francisco  Administrative 
Code)  would  appear  to  be  unconstitutional.   Although  the 
Federal  law  in  this  respect  is  a  limitation  upon  "expenditures" 
and  our  ordinance  is  a  limitation  upon  "contributions,"  the 

net  result  appears  to  be  the  same.   In  striking  down  the  Federal 
provision  the  Supreme  Court  stated,  in  part,  that  "The  First 
Amendment  cannot  tolerate  [a]  restriction  upon  the  freedom  of  a 
candidate  to  speak  without  legislative  limit  on  behalf  of  his 
own  candidacy."   (96  S.Ct.  612,  651.) 

4.  The  provisions  limiting  the  contribution  which  an 
individual  may  make  in  support  of  or  in  opposition  to  a  candi- 
date (Section  16.519(a)  of  the  San  Francisco  Administrative 
Code)  appears  to  be  constitutional,  but  the  inclusion  of  the 
members  of  the  contributor's  immediate  family  within  the 
limitation  appears  to  be  unconstitutional.   The  Federal  law 
contains  no  such  definition  of  "person"  so  this  issue  was  not 
before  tlie  Supreme  Court.   However,  it  would  appear  that  any 
provision  of  law  which  would  absolutely  foreclose  or  limit  in 

any  way  the  right  of  an  individual  to  contribute  to  the  candidate 
of  his  choice  because  some  other  member  or  members  of  that 
individual's  immediate  family  had  already  contributed  to  the 
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same  candidate  would  amount  to  a  denial  or  an  abridgment  of 
a  First  Amendment  right. 

Other  than  set  forth  hereinabove,  it  appears  tliat  the 
other  provisions  of  the  San  Francisco  campaign  ordinance  are 
either  unaffected  or  constitutionally  valid  under  the  Buckley 
decision. 

In  accordance  with  your  further  request,  I  enclose  here- 
with a  draft  of  a  proposed  ordinance  amending  our  campaign 
ordinance  so  as  to  bring  it  into  conformity  with  the  Buckley 
decision. 

Very  truly  yours, 


JJS 

•THOt-lAS   M.    O'CONNOR 

City  Attorney 


'      §PJ^*l  Mn^^ 
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Mr.    Gilbert  H.    Boreman 

Clerk  of   the  Board 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Are  Charter  Amendments  And  Ordinances  Subject  To 
Meet  And  Confer  Requirements  If  They  Relate  To 
Matters  Within  The  Scope  of  Union  Representation? 

Dear  Mr,  Boreman: 

This  is  in  response  to  your  inquiry  whether  the  Board 
of  Supervisors  can  propose  charter  amendments  which  pertain 
to  matters  claimed  by  employee  organizations  to  be  within  the 
scope  of  their  representation  without  first  meeting  and  con- 
ferring with  the  organizations  about  the  proposed  amendments. 

Yes,  it  can.   The  Constitution  (Cal.  Const. , art. XI, 
§3(b))  gives  the  Board  the  power  to  propose  charter  amend- 
ments.  There  is  no  requirement  that  the  Board  meet  and  con- 
fer with  employee  organizations  before  determining  to  submit, 
and  submitting,  charter  amendments  to  the  electorate. 

You  make  a  similar  inquiry  respecting  the  Board's 
passage  of  ordinances  pertaining  to  such  matters.   Gov.  C. 
§3504.5  states  that,  except  in  cases  of  emergency,  a  gov- 
erning body  shall  give  reasonable  written  notice  to  each 
recognized  employee  organization  affected  of  any  ordinance 
directly  relating  to  matters  within  tne  scope  of  representa- 
tion proposed  to  be  adopted  by  the  governing  body  and  shall 
give  such  organization  the  opportunity  to  meet  with  the 
governing  body.   Gov.  C.  §3504  provides  that  the  scope  of 
representation  shall  include  all  matters  relating  to  employment 
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conditions  and  eroployer-employee  relations.  Including,  but 
not  limited  to,  wages,  hours,  and  other  terms  ana  conditions 
of  employment. 

The  Board  therefore  Is  required  to  give  recognized 
employee  organizations  reasonable  written  notice  and  oppor- 
tunity to  meet  with  it  about  ordinances  directly  relating 
to  matters  within  the  scope  of  representation  which  it  pro- 
poses to  adopt. 

Very  truly  yours, 


QEB  THOMAS  M.  O'CONNOR 

City  Attorney 


"^  ^  .  ^  Letter  Opinion  No.  76-22 


10  March   1976 


MAR  1 3  1978 


DOCUMENTS  DEPT. 
8.F.  PUr.LlC  LIBRARY 


Andrev?  C.    Casper,    Chief 

San  Francisco  Fire   Department 

260  Golden  Gate  Avenue 

San  Francisco,    California     94102 

Subject:  Payment  of  Sick  Leave  and  Disability  Leave  to  Members 
of  Fire  Department  Who  Become  Sick  or  Disabled  Due  to 
Injury  While  Assigned  to  Higher  Rank  Under  "Like-V-Jork 
Like-Pay   Rule" 

Dear  Chief  Casper: 

Your  predecessor,    Keith  P.    Calden, had   requested  my  opinion 
as   follows: 

"Section  No.    7  of  Salary  Ordinance   150-74   states: 

'Assignment   to   Higher  Ranks:      All   assignment  of 
unifonned  members   of   tne   Police   and  Fire   Departments 
to   higher   ranks    shall   be   by  appointment.      Provided, 
however,    for  members   of    the  uniformed   force  of    the 
Fire   Department  any    time  worked    less    than  a   full  watch 
shall   be  excluded. ' 

(a)  This   is   commonly  referred    to  as    the    'Like-Work 
Like-Pay   Rule. ' 

(b)  In  many   instances   a  man  of   a    lower   rank   is    required 
to  work  for  only  one  watch.      This   may   be    for    ten   hours   or 
fourteen   hours    depending  on   a   starting    time  of   either 
8:00   a.m.    or   6:00   p.m.      Two    full   watches  amount    to   a 
Tour  of   Duty  of   twenty-four   hours. 
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Question:   When  a  man  is  working  only  one  full  watch, 
in  such  higher  rank  and  he  becomes  sick,  or  disabled 
on  account  of  injury,  is  he  entitled  to  pay  at  the 
higher  rank: 

(a)  If  he  reports  off  sick  (non-industrial)? 

(b)  If  he  suffers  an  injury  in  the  line  of  duty?" 

As  indicated  in  the  request  for  opinion,  Section  7  of 
Salary  Ordinance  No.  150-74  required  that  all  assignments  to 
higher  rank  shall  be  by  appointment.   This  same  requirement 
is  found  in  Ordinance  No.  93-75,  which  is  the  salary  ordinance 
currently  in  effect.   As  I  have  previously  noted,  a  member  of 
your  department  who  is  assigned  to  perform  the  duties  of  a  higher 
rank  in  accordance  with  these  provisions  is  entitled  to  receive 
the  salary  of  that  higher  position  for  the  time  during  which  he 
is  performing  such  duties.   (City  Attorney's  Letter  Opinion 
No.  71-1.)   A  person  so  assigned  and  paid  "holds"  or  occupies" 
that  higher  position.   (City  Attorney  s  Opinions  No.  71-7  and 
73-106.) 

The  request"" for  opinion  relates  to  the  payment  of  two 
distinct  types  of  leave:  the  first,  sick  leave,  and  the  second, 
industrial  disability  leave. 

Sick  leave  rights  become  vested  upon  the  occurrence  of  the 
illness  which  disables  the  employee  from  performing  his  duties, 
and  such  employee  is  entitled  to  his  full  accumulation  of  sick 
leave  so  long  as  the  disabling  illness  continues.   The  remuneration 
paid  the  incumbent  during  the  period  of  his  absence  due  to  illness 
is  not  payment  of  the  salary  of  the  position  but  rather  it  is  the 
payment  of  an  employment  benefit  to  which  he  is  contractually 
entitled,  measured  by  the  salary  he  received  at  the  time  the  leave 
commenced.   (See:   Austin  v.  City  of  Santa  Honica,  234  C.A.2d  841, 
845;  City  Attorney's  Letter  Opinion  No.  60-85. )   ^Consequently, 
when  a  member  of  your  department  becomes  ill  while  assigned  to 
perform  the  duties  of  a  higher  rank,  and  after  having  completed 
at  least  one  full  watch  v?hile  so  assigned,  his  sick  leave  should 
be  paid  to  him  predicated  upon  the  salary  of  such  higher  rank. 
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Industrial   disability   leave    is   provided    for  and   paid   pursuant 
to    the   provisions   of  Section   8.515  of    the   Charter.      Section   8.515 
refjurres    that   a   meinher  of    the   Police   or  Fire   Department  who    is 
incapacitated   for    tlie   performance  of   his   duties    as    the    result  of 
bodily    injury    received    in   or    illness   caused   by    the    perfonnance   of 
duty   shall   be   paid   disability  benefits   equql    to   and   in    lieu  of 
his    salary  v;hile   so   incapacitated   for  a    period  or   periods   not    to 
exceed    twelve  montiis .      Where   a   member  of  your  department    incurs 
a   disabling   industrial   injury  or   illness   while   assigned    to   perform 
tlie   duties   of   a    higher   rank  and  while    receiving    the   salary  of 
that   higher   rank,    lie    is   entitled    to   receive   disability  benefits 
pursuant    to   Section   8.515   predicated   upon    the   salary  of   such 
higher   rank.      The   entitlement    to   receive   disability  benefits 
based  upon   such  higher  salary   continues    during    the   period   of 
disability    (but  not    to   exceed    twelve  months)    even    tliough    the 
member  because   of   his   disability,    is   no    longer   assigned    to 
perfonn   the   duties   of   such  higher   rank.      (City  Attorney's  Opinion 
No.    73-106.) 

You  are   advised   accordingly. 

Very   truly  yours, 


THOtlAS   M.    O'CONNOR 
City  Attorney 


-^     .^-"^^^         ''         h  rr-    Letter  Opinion  No.   76-23 


March  17,   1976 


MAR  1  3  1978 
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Mr.  Gilbert  H.  Boreman,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,   California 

Subject:   Legality  of  a  System  of  Preferential 
Parking 

Dear  Mr.  Boreman: 

You  have  inquired  on  behalf  of  Supervisor  Terry 
Francois  as  to  the  legality  of  a  system  of  preferential  parking 
in  San  Francisco.   The  Director  of  Planning,  in  addition  to 
requesting  an  opinion  on  the  subject  generally,  also  enclosed 
•with  his  letter  the  outline  of  a  preferential  parking  plan  for 
review  and  comment.   However,  I  feel  it  most  appropriate  in 
this  letter  opinion  to  address  only  the  limited  questions  of 
the  constitutionality  and  general  legality  of  preferential  park- 
ing.  The  appropriateness  of  a  particular  plan  should  be  evalu- 
ated by  the  Board  of  Supervisors  and  the  Department  of  City 
Planning  with  consideration  for  the  principles  set  forth  in  this 
opinion. 

The  subject  of  preferential  parking  has  been  indirectly 
commented  upon  by  this  office  in  the  past.   However,  the  subject 
was  directly  addressed  in  Letter  Opinion  No.  73-107,  dated  August 
21,  1973,  a  copy  of  which  is  attached.   In  that  opinion,  based 
upon  the  then  applicable  legal  authority,  it  v/as  concluded  that 
any  system  of  preferential  parking  would  be  subjected  to  a 
strict  standard  of  judicial  review  pursuant  to  Shapiro  v. 
Thompson,  39^  U.S.  618  (I969).   Under  such  rigid  scrutiny,  prefer- 
entiai  parking  would  have  been  in  all  probability  invalidated. 

Since  that  opinion  was  written  in  1973,  however,  a 
number  of  decisions  of  the  United  States  Supreme  Court,  lower 
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federal  courts,  and  the  California  Supreme  Court  have  been  hajided 
dovm.   These  decisions  have  further  defined  the  substance  of  and 
the  limits  to  the  constitutional  "right  to  travel"  as  discussed 
in  Shapiro.   The  result  has  been  a  narrowing  of  the  scope  of  the 
riglit  zo   travel,  limiting  its  application  in  a  fashion  that  now 
permits  me  to  conclude  that  strict  Judicial  scrutiny  of  a  prefer- 
ential parking  plan  is  no  longer  called  for.   Instead,  tlie  "dis- 
crimination" inlierent  in  a  preferential  parking  scheme  would  be 
upheld  in  court  so  long  as  it  was  in  some  way  rationally  related 
to  the  general  public  welfare  of  the  residents  of  the  City  and 
County. 

Based  on  m^'-   understanding  of  several  of  the  Justifica- 
tions for  preferential  parking  in  San  Francisco,  I  am  of  the 
opinion  that  there  exists  a  number  of  rational  ioases  which  would 
support  such  a  regulatory  system.   Implementation  of  preferential 
parking  would  be  both  constitutional  and  within  the  general 
powers  of  the  Board  of  Supervisors. 

PREFERENTIAL  PARKITIG  DEFIHED 

The  domain  of  regulation  of  the  use  of  the  public  ways 
has  been  preempted  by  the  state  as  a  matter  of  statewide  concern. 
However,  extensive  parking  regulatory  authority  has  been  delegated 
by  the  Legislature  to  local  agencies  and  municipalities.   Thus, 
Vehicle  Code  Section  22507  provides  that: 

"Local  authorities  may  by  ordinance  or 
•resolution  prohibit  or  restrict  the  parking  or 
standing  of  vehicles  on  certain  streets  or 
highways,  or  portions  thereof,  during  all  or 
certain  hours  of  the  day.   With  the  exception 
of  alleys,  no  ordinance  or  resolution  shall 
apply  until  signs  or  markings  giving  adequate 
notice  thereof  have  been  placed." 

Additional  Vehicle  Code  sections  authorize  regulation  of  parking 
between  2:00  a.m.  and  6:00  a.m.   fSection  22S07.5)  or  the  cre- 
ation of  parking  meter  districts  (Section  22'30y). 

"Preferential  parking"  is  a  concept  implying  the  regiila- 
tion  of  parking  to  the  advantage  of  a  particular  class  of  motor 
vehicle  operators.   Thus,  pursuant  to  the  above  cited  autliority, 
the  Board  of  Supervisors  has  created  white  and  yellow  parking 
zones,  special  commercial  meter  zones  in  congested  business  areas, 
permit  parking  in  reserved  slots  adjacent  to  City  Hall,  and  other 
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similar  preferential  parkin;^  systems.   A  classification  in  each 
case  is  made  permitting  a  certain  class  of  vehicle  operators  to 
park  without  being  subjected  to  sanction.   These  classifications 
are  "economic"  or  "social"  in  the  broad  sense,  and  have  been 
upheld  as  rationally  related  to  the  general  public  welfare 
interest.   See  Hirsh  v.  Oklahoma  City,  23^  P. 2d  925  (Oklahoma 
1951)  [yellow  zonej  :   City  of  Akron  v.  Davie s,  I70  N.E.2d  494 
(Ohio  1959)  [city  employees  parking  near  City  Hall], 

The  question  posed  herein  relates  to  v;hether  certain      ' 
parking  privileges  may  be  granted  to  residents  of  a  district  wlio 
lack  sufficient  off-street  parking.   The  resident  would  be  able 
to  park  in  the  vicinity  of  his  home  without  restriction  while 
other  non-residents  would  be  subject  to  various  tine  limits  on 
parking.   Frequently  such  districts  would  bo  appropriate  adjacent 
to  a  parking  ' attractor"  such  as  a  major  hospital,  educational 
institution  or  mass  transit  facility.   Other  city  areas  attractive 
to  all-day  commuter  parking  have  been  on  occasion  singled  ouc  as 
meriting  preferential  parking  treatment.   The  Justification  for 
the  creation  of  such  a  parking  privilege  is  especially  evident 
in  San  Francisco,  with  its  huge  imbalance  bctv;cc?i"i  the  number  of 
resident-owned  automobiles  and  off-street  parking  places, 

II 

EVOLUTION  OF  TIE  RIGHT  TO  TRAVEL 

The  right  to  travel  received  its  most  popular  formula- 
tion in  Shapiro  v.  Thompson,  394  U.S.  618  (1969),  thougli  its  genesis 
can  be  seen  in  several  earlier  decisions  of  the  Supreme  Court 
involving  such  topics  as  international  movement  (Kent  v.  Dulles, 
375  U.S.  116  (195c3))  and  interstate  travel  (UniteTlTHai:c?r  v. 
Guest,  383  U.S.  7^15  (1966)).   In  Shapiro,  a  durational  residency 
requirement  limiting  access  to  we  If  are'  'p  a^one  n  1:  s  was  strictly 
scrutinized  by  the  court.   It  held  that  the  Constitution  created 
a  right  to  travel  upon  which  the  residency  requirement  infringed. 
Coupled  with  this  Infringement  was  a  delay  of  access  for  many 
indigent  travelers  to  the  very  means  of  survival  via  welfare 
benefits.   The  court  held  that  the  utility  of  the  residency 
requirement  was  outvfeighed  by  the  constitutional  infringement 
created  thereby  and  noted,  as  well,  that  less  constitutionally 
offensive  alternatives  existed  that  would  serve  the  state  inter- 
ests equally  as  well.   Therefore,  the  residency  requirement  was 
invalidated. 
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Since  Letter  Opinion  No.  73-107  'wa.-j  viritten,  a  niunber 
of  decisions  have  further  illuminated  the  Sliapiro  rationale. 
Such  decisions  as  Memorial  Hospital  v.  Maricopa  County,  4l5  U.S. 
250  (1974 )  [durational  residency  for  indigent  medical  care]  and 
Villar.e  of  Delle  Terre  y.  Boraas,  4l6  U.So  1  (197^)  [zoning 
restrictions  on  single-family  dwellings]  have  demonstrated  tliat 
strict  scrutiny  is  called  for  only  when  migration  is  penalized 
by  goveniment  action.   Mere  "movement"  carmolTl^e  equaled  with  " 
the  riglit  to  travel,  nor  does  some  inconvenience  amount  to  a 
"penalty"  in  the  constitutional  sense. 

These  principles  were  clearly  at  woi'k  in  the  California 
Supreme  Court  decision  of  Ector  v.  City  of  Torraace,  10  Cal.3d 
129  (1973),  cert,  denied  4l5  U.S.  935  (1974).  KE^r   involved  a 
Torrance  ordinance  requiring  city  employees  to  reside  witliin 
city  limits.   The  court  rejected  the  argument  that  the  right  to 
travel  was  the  same  as  the  "riglit  to  commute"  claimed  by  a  city 
employee.   The  court  further  held  that  the  incidental  regulation 
of  employee  residence  did  not  amount  to  a  "penalty"  as  contem- 
plated by  Shaj^iro.   This  same  analysis  of  employee  residency 
restrictions  in  light  of  Shapiro  was  also  adopted  in  Wrig)\t  v. 
City  of  Jackson.  Mississippi,  b06  F.2d  9OO  (5th  Cir.  I^^)  and 
Abrahams  y.  Civil  Service  Commission,  65  N.J.  6I,  319  A. 2d  HQ3 
(197^)'.   By  dismissing  an  appeal  for  want  of  a  substantial 
federal  question,  the  United  States  Supreme  Court  "affirmed"  a 
similar  ruling  in  Detroit  Police  Officers  As.-.n.  v.  City  of 
Detroit,  385  Mich.  ^19,  190  N.W.2d  ^^7  (1971),  appr"uism.  405 

U.S.  950. 

This  "penalty"  analysis  was  further  developed  by  the 
Calif oj-nia  Supreme  Court  in  Adams  v.  Superior  Court,  12  Cal.3d  55 
(1974 ).   Adams  involved  a  challenge  by  a  criminal  defendant  to  a 
one-year  residency  requirement  for  Jury  service.   The  court  con- 
cluded that  travel  was  not  significantly  deterred,  nor  did  the 
v;aiting  period  penalize  any  constitutional  right.   Therefore,  tlie 
court  reviev;ed  the  requirement  under  the  rational  basis  standard 
and  upheld  it.   See  also  Construction  Indus ti-y  etc.  v.  City  of 
Petaluma,  522  F.2d  897  (9th  Cir.  1975)  [growth  restrictions  not 
penalty  on  travel];   Lawrence  v.  Oakcs,  361  F.Supp.  U32  (D.  Ver. 
3-judge  court  1973)  [housing  restrictions  not  strictly  reviewed]; 
Spatt  V.  State  of  New  York,  36I  F.Supp.  lOhQ   (EDNY  1973)  [higher 
non-resident'  tuition  not  unconstitutional] , 

Applying  these  recently  developed  principles  to  the 
concept  of  preferential  parking  clearly  compels  a  conclusion 
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that  the  strict  scrutiny  test  of  Shapiro  is  inapplicable.   Non- 
residents either  driving  cross-to;-m  or  commuting  into  a  muni- 
cipality can  invoke  at  best  the  spurious  "rl[r)nt   to  commute" 
rejected  in  Ector.   Nor  does  the  inconvenience  of  neighborhood 
parking  restrictions  imposed  upon  nonresidents  constitute  a 
constitutional  penalty.   Therefore,  a  preferential  plan  which 
creates  a  privileged  class  of  resident  parkers  would  be  subject 
to  judicial  review  on  the  traditional  rational  basis  standard. 
So  long  as  the  governing  body  could  articulate  a  public  welfare 
rationale  for  the  preferential  parking  system,  and  the  particular 
system  served  that  end,  it  would  be  upheld  in  court.   McCuUoch  v 
Maryland,  366  U.S.  420  (I96I);  Sosna  v.  Iov.'a.  95  S.Ct.  553  (1975)! 

Ill 

BASIS  FOR  PREFERENTIAL  PARKIIiG 

It  is  true  that  all  state  citizens  have  the  right  to 
equal  use  of  the  streets.   Ex  parte  Daniels^,  I83  Cal.  63b  (192O); 
People  V.  Fite,  267  Cal.App.2d  blif,  '(19bb).   But  it  is  Just  as 
true  that  different  classes  of  people  can  be  treated  differently 
so  long  as  the  classification  is  not  unreasonable  or  arbitrai-y. 
County  of  Alameda  v.  City  and  County  of  San  Francisco,  I9  Cal.App. 
3ci  750  (19717;  

Against  this  background  of  legal  maxims,  a  number  of 
court  cases  have  emphasized  the  need  for  cities  to  preserve  a 
habitable  environment  for  the  general  health  of  their  citizens. 
As  the  United  States  Supreme  Court  stated  in  Bcrman  v.  Parker, 
348  HJ.S.  26,  33  (1954):  ~-"-^~ ' ' 

"The  concept  of  the  public  welfare  is 
broad  and  inclusive.   The  values  it  represents 
are  spiritual  as  well  as  physical,  aesthetic  as 
well  as  monetary.   It  is  within  the  power  of  the 
legislature  to  determine  that  tlie  community 
should  be  beautiful  as  well  as  healthy,  spacio\is 
as  well  as  clean,  well-balanced  as  well  as  care- 
fully patrolled.^' 

In  Construction  Industp'  etc.  v.  City  of  Petaluina,  supra,  the  Ninth 
Circuit  Court  'of  Appeals  uphold  growth  restrictions  cnncted  to  pre- 
serve the  small  tovm  character  of  a  Northern  California  community. 
This  public  purpose  was  valid  despite  obvious  economic  consequences, 
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In  Vl].lap;c  of  Belle  Torre  v,Boraar,j  Gupra,  the  Supreme 
Court  upheld  a  zoning  scheme  that  "limited  dwelllni^  occupancy  to 
single  families.  The  court  noted  at  4l6  U.S.  1,  9: 

"A  quiet  place  where  yards  arc  wide,  people 
fev7  and  motor  vehicles  restricted  are  leF;itimatc 
guidelines  in  a  land-use  project  .  ,  .   The  police 
power  is  not  confined  to  elimination  of  filth, 
stench,  and  unhealthy  places.   It  is  ample  to  lay 
out  zones  where  family  values,  youth  values,  and 
the  "blessings  of  quiet  seclusion  and  clean  air 
make  the  area  a  sanctuary  for  people," 

In  dissent  on  First  Amendment  grounds.  Judge  Marsliall  stated  at 
4l6  U.S.  1,  13-14  that  permissible  objects  of  municipal  regula- 
tion included: 

"...  restricting  uncontrolled  growth,  i 
solving  traffic  problems  .  .  .  and  making  tlie  com- 
munity attractive  to  feimilies," 

See  also  Ybarra  v.  City  of  Tovm  of  Los  Altor-  Hills,  503  F.2d  250 
(9th  Cir.  197^)  (.lot  size  restrictions  rationally  related  to 
public  welfare] , 

Preferential  parking  would  arguably  serve  several  general 
public  purposes.   Traffic  congestion  fran  automobiles  circling  the 
block,  double  parking,  as  well  as  the  number  of  cars  entering  the 
area  of  a  traffic  "attractor"  would  be  reduced.   Single  occupant 
commuter  vehicles  would  be  discouraged  from  entering  the  city, 
thus  encouraging  the  use  of  mass  transit.   It  is  undisputed  that 
the  cores  of  many  major  cities  are  deteriorating  as  midcUe  class 
residents  flee  to  the  suburbs.   Preferential  parking  wo\ild  serve 
to  eliminate  or  reduce  one  disincentive  to  City  living  by  making 
J.t  more  comfortable  to  reside  in  rov;  liouscs  or  multi-unit  dwell- 
ings which  often  lack  adequate  off-street  parking.   As  the  court 
stated  in  City  of  Akron  v.  Davies,  I70  N.E.2d  49^,  496  (Ohio  1959): 

"The  power  given  to  municipalities  to  regu- 
late traffic  and  parking  of  automobiles  on  the 
streets  of  the  municipality  includes  the  power  to 
adapt  its  regulations  to  fit  existing  conditions, 
and  existing  conditions  may  include  the  location, 
character  and  use  of  neighborhood  buildings,  for 
which  reasonable  and  suitable  exceptions  may  be 
made. " 
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Another  possible  interest  involves  the  pollution  caused 
by  persons  seekinrj  parking  in  overcrowded  areas.   San  Francisco 
was  for  a  brief  period  of  time  subject  to  a  federal  traffic  plan 
that  provided  for  preferential  parking.   Tlic  prospect  of  being 
regulated  in  the  future  by  the  federal  government  could  serve  as 
an  additional  basis  for  adopting  preference  in  residential  park- 
ing.  A  federal  appeals  court  in  this  regard  upheld  federal  park- 
ing exemptions  based  on  residency  in  connection  with  a  pollution 
regulatoi-y  plan,   Squth  Terminal  Corp.  v.  Envlroniiicntal  Protection 
Agency,  504  F.2d  64b  (1st  CirV  1974).'-   *"    '    — —     — ^— 

IV 

COHCLUSION 

In  view  of  the  analysis  set  forth' above,  in  my  opinion 
it  is  v;ithin  the  pov?cr  of  the  Board  of  Supervisors  to  enact  a 
scheme  of  preferential  parking  in  the  city  and  county.   Sucl\  a 
plan  if  reviev;ed  by  a  court  would  be  uphold  so  long  as  rationally 
related  to  general  purposes  of  public  welfare,  several  of  which 
have  been  identified  in  this  opinion.  You  arc  so  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


^      |F  Ltt^Athi^ 
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March  23,  1976 


MAR  1  3  1978 


Patrick  Hallinan,  President 
Board  of  Permit  Appeals 
Room  252,  City  Hall 
San  Francisco,  CA  94102 

Subject:    Applicability  of  Brown  Act  to  Meetings 
of  the  Board  of  Permit  Appeals 

Dear  Mr.  Hallinan: 

You  have  inquired  as  President  of  the  Board  of  Permit  Appeals 
whether  the  meetings  of  that  board  are  subject  to  the  "open  meet- 
ing" provisions  of  the  Ralph  M.  Brown  Act,  Government  Code  SectJ.ons 
54950  -  54961  inclusive.   All  references  herein  shall  be  to  the 
Government  Code  unless  otherwise   noted.   Based  on  a  reading  of 
both  this  statutory  scheme  and  previous  opinions  of  this  office,  I 
conclude  that  meetings  of  the  Board  of  Permit  Appeals  are  subject 
to  the  Brown  Act  and  its  open  meeting  provisions. 

This  office  in  the  past  has  commented  on  a  number  of  occa- 
sions as  to  the  applicability  of  the  Brown  Act  to  various  boards 
and  commissions  of  the  City  and  County  of  San  Francisco.   In  Letter 
Opinion  72  -  78  (August  18,  1972)  it  was  concluded  that  the  Air- 
ports Commission  was  a  "legislative  body"  within  the  moaning  of  the 
Brown  Act  (§54952),  such  that  the  conduct  of  its  business,  save  for 
certain  exceptions,  was  to  be  open  to  the  public.   In  Letter  Opinion 
72  -  50  (July  3,  1972)  the  Act  was  impliedly  held  applicable  to  the 
deliberations  of  the  Board  of  Supervisors.   Meetings,  even  informal 
ones,  of  a  county  Board  of  Supervisors  were  held  subject  to  the 
Brown  Act  in  Sacramento  Newspaper  Guild  v.  Sacramento  County  Board 
ofSupervisorJT   263  Cal.App.2d  41  (1968).  And  in  Letter  Opinion 
/U  -  39  (July  2l,  1970)  the  meetings  of  the  Retirement  Board  were 
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declared  subject  to  the  provisions  of  the  Brown  Act. 

The  policy   behind  the  Brown  Act   as  expressed  in  Section 
54950  is  to  ensure  that  deliberations  and  actions  of  the  commis- 
sions, boards,   and  legislative  bodies  of  local  agencies  are  con- 
ducted openly.   To  that  end  the  meeting  of  such  bodies  must   be 
open  to  the  public  (§54953)  with  certain  exceptions.   The  defini- 
tions  of  the  term  "legislative  body"  as  set  forth  in   Section 
54952.5  includes  "planning  commissions,  library  boards,  recrea- 
tion commissions,  and  other  permanent  boards  or  commissions  of  a 
local  agency."   Section  54952  defines  "legislative  body"  to   in- 
clude "the  governing  board,  commission,  directors  or  body   of  a 
local  agency,  or  any  board  or  commission  thereof,  and  shall   in- 
clude any  board,  commission,  committee,  or  other  body   on   which 
officers  or  a  local  agency  serve  in  their  official  capacity   as 
members.  .  ."   Section  54951  defines  "local  agency"  to  include  a 
chartered  city  and  county  or  board,  commission  or  agency  thereof. 

There  are  a   number  of  exceptions   to  the  open  meeting 
requirement  of  the  Brown  Act  as  mentioned  above.   The  one  excep- 
tion with  perhaps  the  greatest  interest  to  the  Board   of   Permit 
Appeals  is  that  concerned  with  attorney-client  communications. 
IVliile  the  Brown  Act  does  not  expressly  provide  that  consultation 
between  a  board  and  its  attorneys  need  not  be  public,  that  prin- 
ciple was  recognized  in  Sacramento  Ne^^7spapcr  Guild  v.  Sacramento 
County  Board  of  Supervisors,  supra^   This  exception  was  discuss- 
ed in  depth  in  Letter  Opinion  7z-78,  a  copy  of  which  is  attached. 
Suffice  it  to  say,  the  Board  may  in  executive  session  confer  with 
its  attorneys  to  discuss  anticipated,  threatened  or  pending  liti- 
gation in  connection  with  matters  before  the  Board. 

Based  on  the  above   provisions  of  the  Brown  Act  and   the 
decisions  and  opinions  interpreting  it , it  is  my  opinion  that  the 
meetings  of  the  Board  of  Permit  Appeals,  except  for  authorized 
executive  sessions,  must  be  open  to  the  public  as  required  by  the 
Brown  Act.   The  Board  of  Permit  Appeals  is  a  permanent  board   of 
the  City  and  County  of  San  Francisco  pursuant  to  Charter   Section 
3.650  and  pursuant  to  Charter  Section  3.651  carries  out  public  busi- 
ness of  said  chartered  city  and  county.   Its  deliberations  and 
actions  being  part  of  the  public's  business  clearly  come  within 
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the  "opening  meeting"  declaration  of  intent  of  the  Brown  Act. 
You  are  so  advised. 


Very  truly  yours 


PM  THOMAS  M.    O'CONNOR 

City  Attorney 


^       ^  ^  Atfn-vcx^ 
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MAR  1  3  1978 


DOCUMENTS  DEPT. 

Mr.  Gilbert  H.  Boreman,  Clerk  s-f.  pu'^lig  library 

Board  of  Supervisors 

235  City  Hall 

Saji  Francisco,  California 

Subject:   Effect  of  Suprerae  Court  Decision 

(McCarthy  vs.  Philadelphia)  on  San 
Francisco  Residency  Requirements 

Dear  Mr.  Boreman: 

This  office  has  reviewed  your  letter  of  March  24, 
1976,  in  which  you  ask,  on  behalf  of  Supervisor  Feinstein 
whether  the  U.  S.  Supreme  Court  Decision, 

"...  indicating  that  it  is  le^al  for 
local  jurisdictions  to  enact  ordinances  to 
require  City  employees  to  reside  v/ithin  City 
boxindaries,  is  considered  to  override  State 
Proposition  5,  enacted  in  November,  1974, 
which  removed  the  authority  of  such  legislation." 

The  decision  to  which  you  refer  is  McCarthy  v.  PhiladeljDhia  Civil 
Service  Commission    _   US  ,^_^  Docket  No.  75-73ii,  decided  March 
2 '2,'  19V 6,   That"  decision  held  that  a  Philadelphia  city  employee '  s 
residency  requirement  did  not  infringe  on  the  constitutionally 
recognized  right  to  travel  of  an  employee  v/ho  v/orkcd  in  and  for 
the  city  of  Philadelphia  but  lived  in  New  Jersey.  1/  ^   question 


1/  The  plaintiff  in  the  McCarthy  case  v;ac  a  fireman.   However,  hi; 
occupation  had  no  bearing  on  the  court's  decision  v;hich  upheld 
generally  a  Philadelphia  municipal  ordinance  which  reads  in 
relevant  part, 

"Every  employee  in  the  Civil  Service  of  the  City 
shall  be  required  to  maintain  his  bona  fide  resi- 
dence in  the  City  during  the  continuance  of  his 
employment  by  the  City  .  .  .  . " 
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has  arisen  re^rardinG  the  effect  of  that  decision  on  the  povjer  of 
the  city  to  inipose  residency  requirements. 

Historically^  municipal  employees'  residency  require- 
ments have  been  adopted  and  imposed  in  many  muiiicipalities 
including  San  Francisco.   The  constitutional  validity  of  those 
requirements  has  been  the  subject  of  considerable  litigation. 

In  the  recent  case  of  Ector  y.  City  of  Torrance  10  C.3d 
129,  109  Cal.Rptr,  849  51^  P. 2d  ^33    (197 ^j  cert  denied  iTl^   U.S. 
935,  9^  S.Ct.  1451  39  L.Ed. 2d  493  the  California  Supreme  Court 
upheld  a  current  residency  requirement  for  city  employees.   The 
City  and  County  of  San  Francisco  appeared  as  aiaicus  curiae 
advancing  many  justifications  for  a  residency  requirement.   Noting 
the  justifications  presented  by  the  City  and  County,  the  California 
Supreme  Court  reached  the  same  conclusion  in  Ector  as  the  U.  S. 
Supreme  Court  reached  in  McCarthy:  A  municipal  employee  has  no 
United  States  Constitutional'  right  to  be  employed  by  a  municipality 
while  he  is  living  elsewhere,  ; 

Additionally,  in  Ector  the  Court  ruled  that  under  the    1 
state  constitution  Article  XI,  Section  5b,  municipalities  were 
granted  plenary  power  to  prescribe  in  their  charters  the  "quali- 
fications" (i:icluding  residency)  of  their  employees. 

Thereafter,  on  November  5,  1974,  the  voters  of  the  State 
of  California  amended  the  State  Constitution  by  adding  Section     I 
10.5  to  Article  11.   That  section  provides:  \ 

"A  city  or  county,  including  any  chartered 
city  or  chartered  county,  or  public  district,  may 
not  require  that  its  employees  be  residents  of 
such  city,  county,  or  district;  except  that  such 
employees  may  be  required  to  reside  v;ithin  a 
reasonable  and  specific  distance  of  their  place 
of  employraent  or  other  designated  location." 

As  a  result  of  this  amendment  2/  to  the  State  Constitution,  munici- 
palities were  divested  of  their  power  to  impose  employee  residence 
requirements  beyond  requiring  that  employees  reside  within  a 
specific  and  reasonable  distance  of  their  place  of  employment. 


2/  The  effect  of  this  amendment  on  pre-employment  residence 

requirements  for  job  applicants  was  discussed  in  an  opinion 
issued  on  February  26,  1976,  addressed  to  Supervisor 
Barbagelata.   A  copy  of  that  opinion  is  enclosed. 
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The  U.  S.  Supreme  Court's  decir.ion  in  the  McCarthy 
case  holding  that  a  citizen's  United  States  constitutional 
rights  are  not  violated  by  a  municipal  employee's  residence 
requirement  has  no  bearing  on  the  effect  of  a  state  constitu- 
tional provision  disabling  municipalities  from  adopting  resi- 
dence requirements.   The  nature,  scope  and  extent  of  the  power 
v;hich  a  state,  in  its  constitution,  chooses  to  give  to  its  local 
governments  to  impose  municipal  employee  residency  requirements 
is  not  affected  at  all  by  the  Supreme  Court ' s  decision  in 
McCarthy. 

It  must  be  concluded  then  that  the  pov/er  of  the  City 
and  County  of  San  Francisco  to  impose  an  employee  residency 
requirement  remains  unchanged  and  is  governed  by  the  limitations 
set  forth  in  Article  11,  Section  10.5  of  the  State  Constitution, 

Very  truly  yours. 


BED 

THOMAS   M.    O'COriNOR 
City  Attorney 


5F  C-cA  AHti^^^ 

^    Letter  Opinion  No.  76-26 


March  29,    I976 

MAR  1  3  1978 


Mr.  Gilbert  11.  Boreman,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Designation  of  VJar  Memorial  as  Historical  Land- 
mark -  Conflict  with  Charter  Section  3,610; 
Your  File  No.  90-74-17 

Dear  Mr.  Boreman: 

This  is  in  response  to  your  request  for  an  opinion 
as  to  whether  there  is  any  conflict  between  Charter  Section 
3.610  and  the  ordinance  governing  landmarks.   It  is  my 
understanding  that  an  ordinance  designatinj;  the  San  Francisco 
War  Memorial  as  a  landmark  is  pending  l:)eforc  the  Plannini', , 
Housing  and  Development  Committee  of  the  Board  of  Supervisors. 

Section  3.610  of  the  Charter  is  quoted  in  part  as 
follows: 

"The  board  of  trustees  of  the  San  Francisco 
v;ar  memorial  shall,  under  ordinance,  have  charge 
of  the  construction,  administration  and  operation 
of  said  war  memorial  and  of  the  grounds  set  aside 
therefor.   The  board  shall  consist  of  eleven 
members  appointed  by  the  mayor,  subject  to  con- 
firmation by  the  board  of  supervisors." 

Pursuant  to  the  authority  of  Charter  Section  3.610,  the 
Board  of  Supervisors  enacted  Chapter  27  of  the  San  Francisco 
Administrative  Code  specifically  granting  authority  of  exclusive 
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management  to  the  Trustees  of  the  War  Memorial.   This  authority, 
of  course,  is  an  addition  to  the  power  set  forth  in  the  Trust 
previously  assigned  to  and  accepted  by  the  City  and  County  of 
San  Francisco  (see  Opinion  No.  75-127  outlining  the  history  of 
the  War  Memorial  Trust). 

Section  27.3-1  of  the  San  Francisco  Adininistrative  Code 
provides  in  part  as  follov;s: 

"The  trustees  shall,  subsequent  to  th,e 
construction  of  the  war  memorial,  and  during 
the  construction  thereof,  administer,  manage, 
superintend  and  operate  the  war  memorial  and' 
the  grounds  set  aside  therefor,  and  all  of  its 
affairs." 

This  language  is  all  inclusive  as  to  the  management  authority 
of  the  Trustees  of  the  War  Memorial. 

Article  10  of  the  San  Francisco  Planning  Code  provides 
for  a  procedure  for  the  designation  of  historical  landmarks 
including  structures  owned  by  the  City  and  County  of  San    ' 
Francisco.   The  controls  imposed  on  such  l.mdmarks  by  the 
ordinance  are  inconsistent  with  the  foregoing  authority  ^^ranted 
to  the  Trustees  of  the  War  Memorial.  "^ 

It  is  my  opinion  that  the  granting  of  landmarks  status 
to  the  building  would  be   inconsistent  with  the  powers  previously 
granted  to  the  Trustees  of  the  War  Memorial. 

Very  truly  yours , 


RAK  THOMAS  M.  O'COiNNOR 

City  Attorney 


n         -3=  CAAt 
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Mr,  Gilbert  H.  Boreman,  Clerk 

Board  of  Supervisors  Docu^:-NTs  dept 

235  City  Hall  *•'"•  ''"^■'-'=  '-'DnARv 

San  Francisco,,  California 

Subject:   Legality  of  Wage  Agreement 
Effective  for  More  Than 
One  Year 

Dear  Mr.  Boreinan: 

This  is  in  response  to  your  request  of  February  26, 
1976,  on  behalf  of  the  Legislative  and  Fersonncl  Coiiimlttco,  f<.>r 
my  opinion  regarding  the  legality  of  the  City's  entering  into 
a  wage  agreement,  the  duration  of  v^hich  is  more  than  one  year. 

Several  provisions  of  the  Charter  are  pertinent. 
Section  8.^400  vests  the  Board  of  Supervisors  v;lth  the  power  and 
duty  of  fixing  all  wages  of  City  employees,  with  certain  excep- 
tions not  pertinent  herein,  by  the  method  orovided  in  Section 
8.401.   Section  8.400(h)  directs  that  all  wage  increases  be 
determined  when  the  annual  budget  estimates  arc  prepared  and 
v/hen  the  annual  budget  aiid  appropriation  ordinances  arc  adopted. 
In  the  same  vein.  Section  6.207  requires  that  the  rater,  of 
compensation  for  all  positions  contlrmcd  or  created  by  the  Board 
of  Supervisors  in  their  annual  budget  shall  bo  sot  forth  in  an 
ordinance  (the  annual  salary  ordinance)  passed  at  the  same  time 
the  annual  appropriations  ordinance  is  passed. 

Section  8.401  establishes  the  procedure  by  vjI^LcIi  wage 
increases  are  determined.   The  Civil  Service  Commission  must 
submit  a  proposed  schedule  of  compensations  to  the  Board  of 
Supervisors  no  less  than  every  five  years,  and  more  frequently 
if  vfarranted  to  reflect  changes  in  economic  conditions.   This 
proposed  schedule  must  be  based  solely  on  facts  and  data  obtained 
in  a  comprehensive  survey  of  the  v;ages  in  private  employment  or 
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in  other  r.ovcrnmcntal  orf^aiiizationr,  in  tlu.s  l'. tate  for  like 
Gcrvice  and  v;orkinc;  conditionc.   The  Board  of  Supervir.orG  ino.y 
approve,  amend  or  reject  the  proposed  schedule,  but  il"  iho   Board 
of  SuperviGors  amends  the  proposed  schedule,  they  must  submit 
the  data  on  v/hich  their  amendments  are  based  to  the  Civil 
Service  Coirjriission  for  review  and  analysis.,  and  a  report  on  the 
proposed  changes.   The  v.-apes  set  forth  in  tho  budc.ct  or-.tiiaatc:-. , 
in  the  onnual  salary  ordinance  and  appropriations  thoi-cfor  iiuist 
be  in  accord  ■'jxth  the  schedule  of  compensations  in  the  salary 
standardization  ordinance  as  adopted  by  the  Board. 

It  is  my  opinion  that  it  is  not  ler.ally  possible  for 
the  City  and  County  to  be  a  party  to  a  v;af;;,c  ar.recment,  the  dura- 
tion of  v;hich  is  more  than  one  year.   If  the  City  and  County, 
acting;  by  and  throurji  the  Board  of  Supervisors,  were  to  become 
party  to  a  v/age  agreement,  the  duration  of  which  was  to  bo  Cor 
more  than  one  fiscal  year,  the  tei'ms  of  such  agreement  would 
purport  to  limit  or  restrict  the  powers  vested  in  said  Boai'd  or 
in  a  subsequent  Board  to  exercise  its  judgment  in  the  adoption 
of  a  salary  standardization  ordinance,  an  annual  appropriation 
ordinance  and  an  annual  salary  ordinance  In  a  subsequent  fiscal 
year    It  is,  well  established  that  one  legislative  body,  such 
"as  a  board  of  supervisoi's,  cannot  limit  or  restrict  its  ov/n 
power  or  that  of  subsequent  boards,  an<i  that  the  act  ol'  one, 
board  does  not  bind  its  successors.   (i'_.i:'l_i2^:LJ_lLlI  3^  Cal.^V. 
396;  County  of  S.-m  Diego  v.  Cal.  V.tator  \:ir .    Co.    jC   Cal.2d  ul7; 
Wilis  V.  Los  Angeles,  20y  Cal.T^^lb.  ) 

Yerj   truly  yours. 


WPL  THOM/io  ;•'.  O'CONNOR 

City  Attorney 


<y  r.f^  Attfv^^ 
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Mr.  James  F.  Wurm 

Assistant  General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California   94102 

Subject:   Section  10.27,  San  Francisco 
Administrative  Code;  Offset 
for  Salary  Overpayment 

Dear  Mr.  Wurm: 

This  is  in  reply  to  your  letter  of  April  30,  1976,  ques- 
tioning whether  there  is  any  necessity  for  a  hearing  procedure 
prior  to  the  Controller  exercising  an  offset  for  salary  over- 
payments as  is  provided  in  Section  10.27  of  the  San  Francisco 
Administrative  Code.   It  appears  from  your  letter  that  an  employee 
continued  to  receive  a  salary  increment  for  bilingual  skills  when 
such  employee  was  actually  not  entitled  to  the  increment.   The 
employee,  through  her  union  representative,  claims  that  she  was 
entitled  to  a  hearing  prior  to  offsetting  her  salary  for  the 
alleged  overpayment. 

The  United  States  Supreme  Court  has  ruled  that  a  prejudg- 
ment garnisliment  prior  to  the  debtor  having  an  opportunity  to  be 
heard  was  violative  of  due  process  of  law  under  the  Constitution. 
(Sniadach  v.  Family  Finance  Corp.,  395  U.S.  337  (1969).)   Since 
tlien,  the  California  courts  have  invalidated  numerous  prejudgment 
remedies  where  the  debtor  has  not  had  an  opportunity  to  be  heard 
before  property  is  summarily  taken:   claim  and  delivery  (Blair  v. 
Pitchess,  5  Cal.3d  258);  garnishment  of  bank  accounts  (Randonc  v. 
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Appellate  Depar trnent,  5  Cal.3d  536);  wage  garnishment:  procedure 
(McCallop  V.  Carbcrry,  1  Cal.3d  903;  Cline  v.  Credit:  Bureau  of 
Santa  Clara  Valley,  1  Cal.3d  908);  garageman's  lien  (Adams  v. 
Department  of  Motor  Vehicles,  11  Cal.3d  146);  and  unlawful 
detainer  (Mihans  v.  Municipal  Court,  7  Cal.App.3d  479).   In 
other  jurisdictions  the  same  constitutional  infirmity  was 
found  to  exist  in  the  following  cases:   replevin  (Fuentes  v. 
Shevin,  407  U.S.  67  (1972);  innkeeper's  lien  (Klim  v.  Jones 
(N.U.  Cal.  1970)  315  F.Supp,  109);  landlord's  lien  (hall  v. 
Carson  (5th  Cir.  1970)  430  F.2d  430);  and  garnisl\ment~oI 
accounts  receivable  (Jones  Press,  Inc.  v.  Motor  Travel  Ser- 
vices, Inc.  (1970)  286  Minn.  205  [176  N.W.2d  87J). 

Section  10.27  of  the  Administrative  Code  contains  no 
provision  for  a  hearing  prior  to  exercise  of  the  offset.   It 
provides : 

"Whenever  any  person  whose  salary  or 
wage  is  paid  out  of  the  treasury  of  the  city 
and  county  has  been  paid  an  amount  in  excess 
of  that  which  such  person  was  entitled  to  have 
received,  such  person  shall  upon  the  demand  of 
the  controller  pay  back  into  the  treasury  such 
excess  salary  or  wage. 

"In  the  event  the  repayment  of  such  excess 
salary  or  wage  in  one  payment  would  cause  undue 
hardship  on  such  person,  the  controller  may, 
with  the  concurrence  of  the  city  attorney,  per- 
mit the  repayment  to  be  made  in  equal  monthly 
or  biweekly  installments. 

"In  the  event  of  termination  of  service  of 
such  person  before  full. repayment  has  been  made, 
such  person  shall  not  be  paid  any  of  his  retire- 
ment accumulations  or  credits,  until  repayment 
has  been  made  in  full. 

"The  city  attorney  is  hereby  authorized 
and  directed  to  take  such  action  as  may  be 
necessary  to  effect  full  recovery  of  any 
unpa  id  amount . ' ' 
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The  above  quoLcd  section  becomes  operable  when  the  City 
and  County  unilaterally  determines  that  the  employee  has  been 
paid  "an  amount  in  excess  of  that  which  such  person  was  entitled 
to  have  received."   This  determination  is  made  without  an  oppor- 
tunity for  the  employee  to  present  any  defenses  to  the.  offset. 
In  view  of  the  cases  cited  above,  it  is  my  opinion  that  a  court 
could  conclude  that  the  offset  of  an  employee's  salary  without 
giving  notice  to  the  employee  or  an  opportunity  to  be  heard  would 
be  violative  of  the  due  process  clause  of  the  Constitution. 
Accordingly,  it  is  my  recommendation  that  some  form  of  notice 
and  hearing  procedure  should  be  established  when  it  is  deter- 
mined that  the  City  will  exercise  an  offset  to  recover  a  salary 
overpa>Tnent.   The  notice  should  merely  inform  the  employee  of 
the  reason  for  the  offset  and  an  opportunity  to  present  a  defense, 
if  any,  to  the  proposed  offset. 

In  accordance  with  my  opinion,  it  is  suggested  that  you 
circulate  a  memorandum  to  the  Controller,  each  appointing  offi- 
cer, departmental  personnel  officers  and  payroll  clerks  advising 
them  that  notice  and  hearing  procedures  should  be  afforded  prior 
to  the  exercise  of  a  salary  offset  under  Section  10.27  of  the 
Administrative  Code. 

Very  truly  yours, 


'"^  THOMAS  M.  O'CONNOR 


City  Attorney 


^^^-<-?^^  >4t^Hv-^i. 


SF 

0       ^ 
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Honorable   Peter  Tamaras  *'''•'*'''-'=  i-idrarV 

Board   of  Supervisors 

235   City  Hall 

San  Francisco,  California  94102 

Subject:   Questions  re  Ordinance  Relating  to  Conditional 
Uses  and  Institutional  Expansion;  Board  of 
Supervisors'  File  No,  306-74 

Dear  Supervisor  Tamaras: 

This  is  in  response  to  your  recent  letter  inquiring 
about  the  proposed  ordinance  relating  to  conditional  uses 
and  institutional  expansion.   It  is  ray  understanding  that 
Supervisor  Kopp  initially  proposed  the  amendment  of  the 
Planning  Code  and  that  on  March  18,  1976,  the  City  Planning 
Commission  approved  amendments  to  the  proposed  ordinance  so 
as  to  establish  requirements  for  institutional  master  plans 
for  institutions  of  higher  learning,  hospitals  and  sanitariums. 
The  amendments  would  add  Section  304.5  to  tlie  City  Planning 
Code,  requiring  each  accredited  academic  college,  university 
and  other  institution  of  higher  learning,  each  hospital  and 
each  sanitarium,  to  file  with  the  Department  of  City  Planning 
no  later  than  December  31,  1976,  a  current  institutional  master 
plan,  including  a  description  of  the  institution's  affirmative 
action  program. 

Your  first  tv7o  inquiries  relate  to  tlic  affirmative  action 
requirement  proposed  by  the  Planning  Commission.   Their  action 
raises  the  question  of  whether  the  City  Planning  Commission  has 
authority  to  require  an  applicant  for  a  conditional  use  permit 
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to  file  the  institution's  affirmative  action  program  with 
the  Department  of  City  Planning. 

The  Fair  Employment  Practice  Act,  Labor  Code,  Section 
1410  et  seq.,  is  a  comprehensive  statute  clearly  including 
within  its  provisions  the  area  of  employment  discrimination 
v.'hich  is  presently  of  concern  to  the  City  Planning  Commission. 
The  Act  expressly  supersedes  local  ordinances. 

"The  provisions  of  this  part  shall  be 
construed  liberally  for  the  accomplishment  of 
the  purposes  thereof.   Nothing  contained  in 
this  part  shall  be  deemed  to  repeal  any  of  the 
provisions  of  the  Civil  Rights  Law  or  of  any 
other  law  of  this  state  relating  to  discrimi- 
nation because  of  race,  religious  creed,  color, 
national  origin,  ancestry,  physical  handicap, 
medical  condition,  or  sex. 

"Nothing  contained  in  this  part  shall  be 
deemed  to  repeal  or  affect  the  provisions  of 
any  ordinance  relating  to  such  discrimination 
in  effect  in  any  city,  city  and  county,  or 
county  at  the  time  this  part  becomes  effective, 
insofar  as  proceedings  theretofore  commenced 
under  such  ordinance  or  ordinances  remain 
pending  and  undetermined.   The  respective 
administrative  bodies  then  vested  v;ith  the  povjer 
and  authority  to  enforce  such  ordinance  or 
ordinances  shall  continue  to  have  such  power 
and  authority,  with  no  ouster  or  impairment  of 
jurisdiction,  until  such  pending  proceedings  are 
completed,  but  in  no  event  beyond  one  year  after 
the  effective  date  of  this  part." 

Labor  Code,  Section  1432. 

In  brief,  cities  and  counties  lost  their  power  to  enforce 
local  ordinances  forbidding  employment  discrimination  a  year 
after  the  Act  went  into  effect. 
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In  196  9,  the  California  Supreme  Court,  In  Bank. 
stated: 

"As  to  matters  which  are  of  statewide 
concern  .  .  .  home  rule  charter  cities  remain  • 
subject  to  .  .  .  general  state  laws  ...  if 
it  is  the  intent  and  purpose  of  such  general 
laws  to  occupy  the  field  to  the  exclusion  of 
municipal  regulation.  .  .  ." 

Bishop  V.  City  of  San  Jose , 
1  Calo3d  56,  61-62. 

(See  also  In  re  Lane  (1962),  58  Cal.2d  99;  Abbott  v.  Los 
Angeles  (r960) ,  53  Cal.Zd  674;  Aenew  v.  Los  Angeles  (1958), 
51  Cal.2d  1;  Pipoly  v.  Benson  (1942)  ,  20  CaOd  366.) 

Accordingly,  I  am  of  the  opinion  that  for  the  Planning 
Commission  to  require  institutions  to  file  their  affirmative 
action  program  v?ith  it  would  be  beyond  their  authority. 

Furthermore,  it  appears  that  an  ordinance  requiring  such 
action  would  in  essence  be  a  regulation  adopted  under  the  City  s 
police  power  and  as  such  is  preempted  by  the  Fair  Employment 
Practice  Act,  which  has  been  designated  as  an  exercise  of  the 
state's  police  pov;er.   (Labor  Code,  Section  1411;  Also,  see 
44  Ops.Att.Gen.  65  regarding  a  similar  question  arising  in 
1964  in  the  City  of  Oakland.) 

Your  last  set  of  questions  pertain  to  language  in  the 
proposed  ordinance  which  would  preclude  the  Planning  Commission 
from  taking  any  action  on  a  conditional  use  application  by  a 
hospital  or  a  sanitarium  until  review  and  coniment  is  completed 
by  the  Comprehensive  Health  Planning  Council.   You  state  that 
the  Planning  Department  staff  now  recommends  a  sixty-day  time 
limit  for  the  Council  to  submit  its  report.   In  my  opinion, 
it  is  advisable  to  include  a  time  period  in  the  ordinance, 
after  which  time  the  Department  of  City  Planning  in  its  dis- 
cretion could  proceed  with  the  processing  of  the  conditional 
use  application.   As  stated  in  Garavatti  v.  Fairfax  Planning 
Commission  (1971),  22  Cal.App.3d  145,  at  150: 
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"The  California  lav/  is  well  settled  that 
despite  the  inost  general  standards  in  a  statute, 
the  delegation  of  pov;er  to  a  planning  co~i:nission 
or  other  adininistrative  body  is  constitutionally 
valid  V7ith  respect  to  the  granting;  of  a  condi- 
tional use  permit  (City  &  County  of  S.F,  v, 
Superior  Court  (1959)  53  Cal.2d  236  [1  Cal.Rptr. 
158,  347  Po2d  294];  Stoddard  v,  Edelmin  (1970) 
4  Cal.App.3d  544  [84  Cal.Rptr.  443 j;  Matthews 
V.  Board  of  SuDorvisors  (1962)  203  Cal.App.2d 
SOO  [21  Cal.Rptr.  914]),  the  rationale  being 
that  it  is  a  near  impossibility  to  devise 
standards  to  cover  all  possible  situations  in 
v.hich  a  use  permit  can  be  issued  (Tustin  Height^ 
Assn.  V.  Bd.  of  Supervisors  (1959)  170  Cal.App,2d 
619,  634~l339  P.2~d  91T].''' 

To  the  extent  that  the  City  Planning  Commission  is  vested  by 
law  with  discretionary  power  to  grant  or  deny  a  conditional 
use  permit   "such  discretion  may  not  be  lav;fully  abdicated  or 
delegated.    (City  of  Los  Angeles  v.  Los  Angeles  Council  (1949) 
94  Cal„App.2d  36,  477)   To  allow  the  Council  an  unlimited  amount 
of  time  to  report  on  a  conditional  use  application  could  be 
construed  as  an  attempt  by  the  Planning  Coimiission  to  delegate 
its  discretionary  authority  to  the  Council,  since  by  extended 
inaction  the  Council  could  effectively  deny  a  conditional  use 
application.   The  better  course  of  action  would  be  to  include 
a  time  period  in  the  ordinance  and  thereby  preclude  the 
possibility  that  the  delegation  of  power  argument  will  be 
made. 

Very  truly  yours. 


'^''^  THOMAS  M.  O'CONNOR 


City  Attorney 


i)P    (UJ);y  Ath^UiuLt^  ^    Letter  Opinion  No.    76-3O 
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Mr.    Gilbert   }1.    Borcman,    Clerk  aF,  pudlic  library 

Board   of   Supervisors 

235   City  Hall 

San  Francisco,  California   94102 

Subject:   Fixing  of  Compensation  for 

Certain  Employees  Pursuant  to 
Section  8.401  of  the  Charter 

Dear  Mr.  Boreman: 

This  is  in  reply  to  your  request  for  my  opinion  as  to 
whether  or  not,  pursuant  to  Section  8.401  of  the  Charter,  mis- 
cellaneous employees  should  receive  "the  same  treatment  insofar 
as  the  fixing  of  rates  of  pay,  fringe  benefits  and  similar  items 
are  concerned." 

Vv'ith  regard  to  "miscellaneous"  employees  there  are  some 
fringe  benefits  which  must,  because  of  the  Charter,  be  unifomily 
applied.   These  are  vacations  (§8.440),  health  benefits  (§8.420) 
and  retirement  (§8.500). 

Salaries  or  rates  of  compensation,  on  the  other  hand,  are 
not  so  limited  by  the  provisions'  of  Section  3.401.   That  section 
does  not  require  that  all  miscellaneous  employees  must  be  treated 
the  same  but  rather  requires  that  schedules  of  compensation  recom- 
mended by  the  Civil  Service  Commission  and  adopted  by  the  Board 
of  Supervisors  shall  provide  like  compensation  for  like  service 
based  upon  classifications.   Stated  simply,  classifications  in 
City  and  County  service  are  to  be  paid  like  compensation  for  ser- 
vices as  are  similar  classifications  in  other  jurisdictions  sur- 
veyed by  the  Civil  Service  Commission.   Moreover,  the  Board  of 
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Supervisors  is  not  compelled  to  adopt  the  schedules  of  compensa- 
tion recomrnended  to  it  by  the  Civil  Service  Comr.iission  but  may 
amend  or  reject  same  if  it  deems  other  data  so  justifies  such 
actions. 

In  essence,  there  arc  a  few  so  called  "fringe  benefits" 
v;hich  are  governed  by  specific  provisions  of  the  Charter  and  the 
Board  is  not  free  to  deviate  from  those  guidelines.   However,  in 
fixing  rates  of  compensation  for  each  individual  classification 
governed  by  Charter  Section  8.401  the  Board,  in  the  exercise  of 
its  discretion,  is  permitted  to  fix  those  rates  of  compensation 
for  each  classification  at  a  level  which  the  Board  feels  is  pre- 
vailing based  upon  the  data  it  has  examined.   There  are  other 
conditions  of  cmployiiient  which  fall  into  this  category  and  these 
items  are  found  in  the  administrative  provisions  of  the  annual 
salary  standardization  ordinance.   These  include  such  matters  as 
work  days,  holidays,  work  weeks,  overtime  and  shift  differentials. 

Chai'ter  Section  8.401  contemplates  legislative  discretion 
on  the  part  of  the  Board  of  Supervisors  and  the  courts  will  not 
interfere  with  that  discretion  unless  it  is  so  unreasonable  and 
arbitrary  as  to  indicate  an  abuse  of  discretion  as  a  matter  of  law, 
(City  and  County  of  San  Francisco  v.  Boyd  (1943)  22  Cal.2d  685, 
690;  VJalkcr  v.  County  of  ].os  Angeles  (19^1)  55  Cal,2d  626;  Saunder; 
V.  Ci"ty"  of  Los  Angeles  (l9b9)  2/3  Cal.App.2d  407;  San  I'rancisco 
Chamber  of  Conm-ierce  v.  City  and  County  of  San  Francisco  (1969) 
27  5  Cal.App.2d  499.)   Section  8.401  of  the  Charter  requires  the 
Board  of  Supervisors  to  fix  compensations  for  miscellaneous 
employees  which  "shall  be  in  accord  v/ith  the  generally  prevailing 
rates  of  wages  for  like  service  and  working  conditions"  in  private 
or  public  employment  in  this  state.   This  imposes  on  the  Board  the 
duty  to  consider  and  v/eigh  the  data  submitted  by  tlie  Civil  Service 
Commission  with  respect  to  each  classification  in  City  service  so 
that  it  can  set  a  wage  v;hich  is  in  accord  with  the  generally  pre- 
vailing v;ages  for  similar  work  performed  in  private  or  public 
employment.   The  Board  must,  of  necessity,  treat  each  classifica- 
tion separately  in  arriving  at  a  prevailing  wage.   Therefore,  the 
schedules  of  compensation  finally  adopted  by  the  Board  of  Super- 
visors should  reflect  the  review  of  wage  data  for  each  class  sepa- 
rately rather  than  treat  all  the  classes  alike.   I  find  nothing 
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in  the  Charter  or  in  applicable  case  lav;  which  require  the  Board 
of  Supervisors  to  treat  all  miscellaneous  classifications  the  same 
with  regard  to  rates  of  pay,  fringe  benefits  and  similar  items. 


Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


1  5FC^  Athri^iUi^ 

-  Letter  Opinion  No.  76-31 
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The  Honorable  George  R.  Moscone 

Mayor  of  San  Francisco 

200  City  Hall 

San  Francisco,  California   94102 

Subject:  Number  of  tenant  Conimissioncrs 
Appointed  to  the  San  Francisco 
Housing  Authority 

Dear  Mayor  Moscone: 

You  have  asked  whether  you  may  appoint  more  than  two 
tenants  of  the  San  Francisco  Housing  Authority  as  coraiTiiss loners 
of  said  authority. 

Section  34270  of  the  Health  and  Safety  Code  authorizes 
the  appointment  of  Housing  Authority  Commissioners  in  pertinent 
part,  as  follows: 

"...  [T]he  mayor,  subject  to  the  confirma- 
tion of  a  majority  of  the  members  of  the  govcniing 
body,  shall  appoint  five  persons  as  commissioners  of 
the  authority.   The  mayor  shall  appoint  lvjo  additional 
comniissioncrs  who~are  tenants  of  the  aiitliority  if  the 
authority  has  tenants,  or  within  one  year  after  the 
authority  first  does  have  tenants.   One  such  tenant 
commissioner  shall  be  over  62  years  of  age  if  the 
authority  has  tenants  of  such  age."   (Emphasis 
added. ) 

Thus,  it  clearly  appears  from  the  context  of  the  language 
that  Section  34270  intends  that  there  be  seven  commissioners 


I 
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appointed  to  the  Housing  Authority  with  only  tv;o  of  those  com- 
missioners being  tenants  of  the  Housing  Authority.   This  inten- 
tion is  manifest  from  the  manner  in  which  the  section  provides 
first  for  the  appointment  of  five  persons  without  qualification 
and  then  by  separate  sentence  expressly  mandates  that  two  addi- 
tional commissioners  who  are  tenants  of  the  Housing  Authority  be 
appointed.   The  intent  of  a  sta.tute  is  determined  from  its  lan- 
guage considered  as  a  whole,  and  where  the  language  used,  given 
its  ordinary  and  probable  signification,  is  reasonably  free  from 
ambiguity  and  uncertainty,  effect  is  given  its  plain  meaning. 
(See  City  of  Escondido  v.  Municipal  Court  (1967)  253  Cal.App.2d 
801,  bU5;  Estate  of  Sharp  (1968)  257  Cal.App.2d  851,  855.)   More- 
over, if  it  vjas  intended  that  there  be  more  than  two  tenant  com- 
missioners, it  would  have  been  very  simple  to  say  just  that. 
(See  In  re  Hubbard  (1962)  62  Cal.2d  119,  126.) 

This  interpretation  of  Section  34270  is  bolstered  by  Health 
and  Safety  Code  Section  34272  which  sets  forth  the  terms  of  com- 
missioners wherein,  in  stating  the  terms  of  the  tenant  commis- 
sioners at  two  years,  that  section  again  refers  to  "two  tenant 
commissioners."   It  should  also  be  noted  that  this  section  sets 
the  terms  of  the  five  other  commissioners  at  four  years. 

In  my  opinion,  therefore,  you  may  appoint  only  two  tenants 
as  commissioners  of  the  San  Francisco  Housing  Authority. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


7         ^^Sr^*^  Ativ-v^. 

-^     Letter  Opinion  No,  76-32 


^^ 


June  1,    1976 


MAR  1  3  1978 

Mr.  Gilbert  Ho  Boreman,  Clerk  ^^^'^^^^Z^^iplk-, 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  Calif. 

Subject:   Preference  Points  on  Civil  Service 
Examinations  for  Residents  Within 
the  City  and  County 

Dear  Mr.  Boreman: 

This  office  has  reviewed  the  request  for  an  opinion 
conveyed  by  you  on  behalf  of  Supervisor  Feinstein  in  which  you 
ask,   ...  whether  the  City  and  County  may  legally  provide 
that  preference  points  be  granted  for  residency  within  the  City 
and  County  on  promotional  and/or  entrance  civil  service  exami- 
nations. 

With  regard  to  entrance  exeuninations,  you  are  referred 
to  an  opinion  issued  on  February  26,  1976,  No.  76-I8-A.   In  that 
opinion  this  office  advised  that  Section  l6„98  of  the  Charter 
which  imposes  a  one-year  residency  requirement  on  job  applicants 
does  not  conflict  with  either  the  federal  or  the  state  constitu- 
tions and  is  therefore  valid  and  enforceable.   Accordingly,  a 
one-year  residency  requirement  is  already  in  effect  and  is 
applied  to  job  applicants  for  City  employment.   There  is,  there- 
fore, no  need  for  preference  points  to  be  given  to  residents  on 
entrance  examinations  since  nonresidents  may  not  even  take  them. 


1/ 


1/  This  conclusion  must  be  qualified  by  the  exception  appearing 
in  Section  l6.98(3)  of  the  Administrative  Code  where  the 
applicant  is  already  a  city  employee  complying  with  valid 
residence  requirements.   As  to  such  a  person  the  conclusions 
on  civil  service  examinations  would  govern. 
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With  regard  to  the  legality  of  giving  preference  points 
to  residents  on  promotional  civil  service  examinations  (and 
entrance  examinations  when  taken  by  employees)  Section  10„5  of 
Article  11  of  the  California  Constitution  must  be  consulted. 
That  section  provides  : 

"a  city  or  coiuity,  including  any  chartered 
city  or  charter  coiuaty,  or  public  district,  may 
not  require  that  the  employees  be  residents  of 
such  city,  county  or  district;  except  that  such 
employee  may  be  required  to  reside  within  a 
reasonable  and  specific  distance  of  their  place 
of  employment  or  other  designated  location." 

The  question  is  v/hether  this  limitation  on  the  power  of 
municipalities  to  impose  residency  requirements  would  prevent  the 
City  and  County  of  San  Francisco  from  giving  preference  to  resident- 
employees  on  promotional  civil  service  examinations  (and  entrance 
examinations  when  taken  by  employees). 

Historically,  San  Francisco  has  taken  a  leadership  position 
in  asserting  the  right  of  municipalities  to  require  their  employees 
to  live  v;ithin  the  municipal  boundaries.   VJhen  the  residency 
requirement  of  the  City  of  Torrance  was  invalidated  by  a  lov/er  court, 
Torrance  appealed  to  the  California  Supreme  Court.   The  City  and 
County  of  San  Francisco  appeared  and  took  an  active  part  in  that 
appeal.   In  Ector  v.  City  of  Torrance  10  Cal.3d  129  109  Cal.Rptro 
849  5l4  P. 2d  433  (19^3)  cert. denied  415  US  931,  94  S.Ct.  1^59 
L.Ed.  2d  493,  the  pov^er  of  municipalities  to  impose  residency  require- 
ments on  their  employees  was  upheld.   The  Court  in  Ector  responded 
to  the  arguments  advanced  by  the  City  and  County  of  San  Francisco 
by  stating, 

"Among  the  governmental  purposes  cited  in 
these  decisions  or  now  urged  by  amici  curiae  are 
the  promotion  of  ethnic  balance  in  the  communityj 
reduction  in  high  unemployment  rates  of  inter- 
city minority  groups;  improvement  of  relations 
betvfeen  such  groups  and  city  employees;  enhance- 
ment of  the  quality  of  employee  performance  by 
greater  personal  knov;ledge  of  the  city's  conditions 
and  by  a  feeling  of  greater  personal  stake  in  the 
city's  progress;  diminution  of  absenteeism  and 
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tardiness  among  mimicipal  personnel,  ready 
availability  of  trained  manpox-zer  in  emergency 
situations;  and  the  general  economic  benefits 
flowing  from  local  expenditure  of  employees' 
salaries.   We  cannot  say  that  one  or  more  of 
these  goals  is  not  a  legitimate  state  purpose 
rationally  promoted  by  the  municipal  employee 
residence  requirement  here  in  issue." 

This  conclusion  was  reaffirmed  by  the  U.  S,  Supreme  Court  in  the 
case  of  McCarthy  v,  Philadelphia  Court  Service  CoininiGs ion   ^  ^ 
U.S.      Docket  No.  75-73ti  decided  on  March  27.  197b. 

However,  subsequent  to  the  Ector  decision,  the  California 
Constitution  V7as  amended  by  the  addition  of  Section  10.5  to  Article 
11,  quoted  above.   That  section  specifically  prohibits  municipalities 
from  imposing  residency  requirements  on  employees. 

Giving  preference  points  to  resident  employees  on  civil 
service  examinations  would  impose  a  disability  on  non-resident 
employees  and  v;ould,  in  essence,  conflict  with  the  purpose  and 
intent  behind  Article  11,  Section  10o5  of  the  State  Constitution, 
The  ballot  arguments  advanced  in  support  of  Proposition  5  noted  that, 

"Residency  requirements  keep  hundreds  of 
highly  qualified  individuals  from  employment  in 
those  jurisdictions,  and  necessarily  reduce  the 
pool  of  qualified  personnel  entering  employment 
in  those  communities." 

A  preference  point  system  for  resident  employees  taking  civil  service 
examinations  would  impose  a  disadvantage  for  non-residents  and  keep 
highly  qualified  individuals  from  full  employment  opportunity  and 
advancement  in  civil  service  positions  and  necessarily  reduce  the  poo 
of  qualified  personnel  permitted  to  take  examinations.   In  essence, 
such  a  preference  would  achieve  by  indirection  what  the  State 
Constitution  proscribes,  i.e.,  a  municipal  employee  residence  require 
ment.   An  act  which  may  not  be  legally  done  directly  may  not  be 
legally  done  indirectly. 

Further,  Article  11,  Section  10. 5  of  the  State  Constitution 
in  providing  that  a  miinicipality  may  require  employees  to  reside 
v;ithin  a  reasonable  and  specific  distance  from  the  place  of  employmen 
sets  forth  the  single  and  exclusive  method  whereby  a  municipality  may 
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impose  restrictions  upon  the  place  of  residence  of  city  employees 
which  may  be  related  to  performance  in  city  employment  or  advance- 
ment through  civil  service  examinations.   This  provision  appears 
to  prohibit  any  other  local  regulation  related  to  residence  as  a 
consideration  in  civil  service  examinations  for  city  employees. 

You  are  therefore  advised  that  in  my  opinion  preference 
points  may  not  be  given  to  resident  employees  on  civil  service 
examinations. 

Very  truly  yours. 


THv^iMAS    M.    O'CONNOR 
BED  City  Attorney 


■7  3f   CtA  jMi'yt-y^p^  ^   Letter  Opinion  No.    76-33 


June   3,    1976 


MAR  1  3  1978 

Mr.    Bernard  A.    Orsi 

General   Manager,    Personnel  aF°PLr'"'^"^^  °^'''''- 

Civil    Service   Commission  '      "  '>' lidrary 

151  City  Hall 

San  Francisco,  California   94102 

Subject:   Salary  Increment  upon  Promotion 

Under  1974-7  5  Salary  Standardization 
Ordinance  (James  Kitchcll,  Beverly 
Smith,  Hernando  M.  Dula) 

Dear  Mr.  Orsi: 

This  is  in  response  to  your  request  for  my  opinion  inter- 
preting the  1974-75  Salary  Standardization  Ordinance  in  reference 
to  the  promotion  of  three  permanent  1426  Senior  Clerk  Tyi^ists  to 
temporary  positions  in  promotive  Class  1468  Water  Services  Clerk 
(employees  James  Kitchell,  Beverly  Smith  and  Hernando  M.  Dula). 

The  employees  were  all  in  Step  4  of  the  1426  compcn.sn tion 
schedule  ($367  biweekly)  when  they  were  promoted  to  1468  Water 
Services  Clerk.   On  promotion  they  were  placed  in  Step  4  of  the 
1468  compensation  schedule  ($393  biv/eelcly)  .   The  emiiloyees  appealed 
this  action  to  the  Civil  Service  Commission  alleging  that  the 
salary  increment  did  not  comply  with  Section  VII(A)(1)  of  the 
1974-75  Salary  Standardization  Ordinance  which  reads  as  follows: 

"An  cmi:)loyee  or  officer  v;ho  is  a  pcrmnnent  appointee 
following  completion  of  the  proba tionai-y  period  or  six 
months  of  permanent  service,  and  who  is  aiijiointed  to  a 
position  in  a  higher  classification,  either  permanent 
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or  temporary,  deemed  to  be  promotive  by  the  Civil 
Service  Commission  shall  have  his  salary  adjusted 
to  that  step  in  the  promotive  class  wliich  is  7-1/2% 
above  the  salary  received  in  the  class  lirom  v;ltich 
promoted   or  that  step  v;hich  is  immed lately  ±n 
e::cess  of  V-l/ZVo."   (kmphasis  added,) 

In  your  letter  you  indicate  that  implementation  of  the 
above  quoted  ordinance  has  resulted  in  some  employees  receiving 
more  than  a  l-\lTU   salary  increase;  and  that  you  have  interpreted 
the  Salary  Standardization  Ordinance  to  authorize  the  placing  of 
promoted  employees  in  that  salary  step  on  the  promotive  salary 
schedule  v;hich  is  closest  to  a  7-1/2%  increase.   Thus,  if  a  7-l/27o 
salary  adjustment  results  in  the  salary  being  equal  to  or  greater 
than  the  midpoint  betv;een  two  steps  on  the  salary  schedule,  you 
have  adjusted  the  salary  to  the  higher  stop  and  if  tlie  7-1/27, 
increase  is  less  than  the  midpoint,  you  have  adjusted  the  salary 
to  the  lower  step  on  the  schedule. 

Using  this  interpretation  in  the  subject  matter,  the  employ- 
ees were  placed  on  the  fourth  step  of  the  schedule  for  1463  1,'ater 
Services  Clerk  ($393  biweekly)  because  that  step  represents  a  7.08% 
increase  which  is  less  than  the  midpoint  betv/een  the  fourth  step 
($393  biweekly)  and  fifth  step  ($411  biweekly).   If  the  employees 
were  placed  on  the  fifth  step,  they  would  receive  an  11.98%,  increase, 

You  have  inquired  v/hether  this  interpretation  of  Section 
VII(A)(I)  of  the  1974-75  Salary  Standardization  Ordinance  is 
legally  acceptable. 

Section  VII(A)(1)  of  the  1974-75  Salary  Standardization 
Ordinance  provides  that  an  employee  who  is  promoted  shall  have  a 
salary  adjustment  in  the  promotive  class: 

"...  v;hich  is  7-1/2%  above  the  salary  received 
in  the  class  from  which  promoted,  or  that  step  which 
is  immediately  in  excess  of  7-l/27oT"   (Lmphasis  added . ) 

It  is  my  opinion  that  this  language  rec[uires  that  the  pro- 
moted employee  receive  at  least  a  7-1/2%  increase  and,  if  a  salary 
step  does  not  provide  such  an  increase,  tlTen  the  employee  shall 
receive  the  salary  in  the  next  salary  step  v;hich  v;ill  provide  at 
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least  a  l-l/llo   salary  adjustment:.   Under  this  interpretation,  the 
subject  employees  should  have  been  placed  in  the  fifth  salary  step 
of  the  schedule  for  1468  Water  Services  Clerk  ($411  biweekly) 
because  the  fourth  step  ($393  biweekly)  did  not  provide  a  7-l/27o 
increase  as  required  by  the  1974-75  Salary  Standardization  Ordinance. 

It  should  be  noted  that  the  1975-76  Salary  Standardization 
Ordinance  has  been  amended  to  provide  that  upon  promotion  the 
employee  shall  receive  a  salary  adjustment  in  the  promotive  salary 
schedule  "v;hich  is  closest  to  an  adjustment  which  represents  7-1/27.. 
above  tlie  salary  received  in  the  class  from  v.'hich  promoted."   Thus, 
the  1975-76  Salary  Standardization  Ordinance  nov;  authorizes  a  salary 
adjustment  to  the  salary  step  which  is  closest  to  the  7-l/27o  increase 
rather  than  increasing  the  salary  to  that  step  which  is  immediately 
in  excess  of  a  7-l/27o  adjustment  which  v;as  provided  in  the  1974-75 
ordinance. 

Very  truly  yours, 


MCK 


THOMAS  M.    O'CONNOR 
City  Attorney 


^  ^  ^  Letter  Opinion  No.  76-34 


June  4,   1976 


MAR  1  3  1978 

DOCUMENTS  DEPT. 
8.F.  PU    LIO  I  1CF.ARY 

Mr.  Gilbert  H.  Boreman,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Legality  of  Youth  Hostel  in  Fort  Mason  Pier  Area 
re  Zoning 

Dear  Mr.  Boreman: 

This  is  in  reply  to  your  recent  letter  inquiring  as  to 
the  legality  of  establishing  a  youth  hostel  in  the  Fort  Mason 
pier  area,  which  is  part  of  the  Golden  Gate  National  Recreation 
area,  in  view  of  the  current  zoning  of  "public"  and  open  space 
use  designation. 

I  have  been  advised  by  the  Department  of  City  Planning 
that  the  National  Park  Service,  an  agency  of  the  Department  of 
the  Interior,  has  proposed  operating  a  youth  hostel  in  the  Fort 
Mason  pier  area,  and  that  the  Department  of  City  Planning  has 
already  commented  favorably  on  an  environmental  impact  report. 
The  National  Park  Service  has  the  authority  to  promote  and 
regulate  the  use  of  federal  areas  such  as  national  parks. 
16  U.S.C.  1.   The  Golden  Gate  National  Recreation  area  is  a 
national  park.   16  U.S.C.  460bb. 

Parenthetically,  the  Planning  Code  docs  not  define  a 
hostel,  although  Webster's  New  International  Dictionary,  2nd 
Edition,  unabridged,  defines  it  as  "1.  a  place  of  lodging;  inn, 
2.  a  residence  for  students." 
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Zoning  maps  disclose  that  the  Fort  Mason  pier  area  is 
in  a  "P"  district,  public  use,  and  it  has  been  so  designated 
since  November  20,  1962. 

Section  234  of  the  Planning  Code  provides  that  "any 
lot  in  a  P  district  may  be  occupied  by  a  principal  use  listed 
in  Sec.  234.1.  ..." 

Section  234.1  provides: 

"SEC.  234.1.   Principal  Uses  Permitted, 
P  Districts. 

"(a)   Buildings  and  uses  of  governmental 
agencies  not  subject  to  regulation  by  this  Code. 

"(b)   Public  buildings  and  uses  of  the  City 
and  County  of  San  Francisco,  and  of  other  govern- 
mental agencies  that  are  subject  to  regulation 
by  this  Code,  when  in  conformity  with  the  Master 
Plan  and  the  provisions  of  other  applicable  codes, 
laws,  ordinances  and  regulations." 

It  is  a  well-established  principle  of  law  that  the  United 
States  of  America  need  not  comply  with  local  zoning  ordinances. 
(See  Arizona  v.  California,  283  U.S.  423,  75  L.Ed  1154.)   Also 
see  U.S.  Government  v.  City  of  Chester  (1944),  144  F.2d  415, 

"A  state  statute,  a  local  enactment  or 
regulation  or  a  city  ordinance,  even  if  based 
on  the  valid  police  powers  of  a  State,  must  yield 
in  case  of  direct  conflict  with  the  exercise  by 
the  Government  of  the  United  States  of  any  power 
it  possesses  under  the  Constitution." 


Finally,  the  United  States  Constitution  provides 
Article  VI,  Clause  2  for  the  supremacy  of  the  laws  of  the 
United  States: 


in 
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"Clause  2.   Supreme  Law  of  Land 

"This  Constitution,  and  the  Laws  of  the 
United  States  which  shall  be  made  in  Pursuance 
thereof;  and  all  Treaties  made,  or  which  shall 
be  made,  under  the  Authority  of  the  United  States, 
shall  be  the  supreme  Law  of  the  Land;  and  the 
Judges  in  every  State  shall  be  bound  thereby, 
any  Thing  in  the  Constitution  or  Laws  of  any 
State  to  the  Contrary  notwithstanding." 

Accordingly,  I  am  of  the  opinion  that  a  youth  hostel 
operated  by  the  National  Park  Service  may  properly  be  operated 
in  the  Fort  Mason  pier  area. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


'^-    Letter  Opinion  No.  76-35 


June  Ik,    1976 


Wf\Rl3l378 


Mr.  Thomas  Baker  documents  de^^^, 

Budget  Office  s.f.  p^J'^'^  "-' 

Office  of  the  Ma^'or 
San  Francisco,  California  94102 

Subject :   Excels  Conls  for  Hidden  Valley  and  Log  Cabin 
Ranch  Schools 

Dear  Mr.  Baker: 

This  is  in  response  to  your  recent  inquiry  regarding 
the  authority  of  the  Mayor  to  reject  an  item  in  the  Juvenile 
Court  budget.   More  particularly,  I  am  advised  that  it  is  the 
Mayor's  intention  to  eliminate  $89,000  "excess  cost"   payments 
from  Hidden  Valley  budget  and  Log  Cabin  Rancli  budget.   The 
Mayor  is  not  proposing  to  dcfund  the  budget  for  the  operation 
of  the  Juvenile  Court  schools,  since  all  expenditures  for  the 
operation  of  the  Court  schools  are  in  the  School  District 
budget  and  not  in  the  Juveiiile  Court  budget.   In  brief,  all 
expenditures  for  Court  schools  come  from  the  School  District 
General  Fund. 

You  have  indicated  in  your  memorandum  that  the  San 
Francisco  Unified  School  District  provides  teachers  to  Hidden 
Valley,  Log  Cabin  Ranch  and  Juvenil.c  Hall,  but  requires  "excess 
cost"  only  at  the  Valley  and  Ranch  Schools.   Further,  your 
meniorandujTi  indicates  that  Mr.  Joseph  J.  Botka,  Chief  Juvenile 
Probation  Officer,  suggested  the  $89,000  was    used  to  pay 
te.':;her5'  overtime  at  Val3.ey  and  Ranch  Schools  and  that  such 
seirvice  after  hours  was  not  essential. 
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Section  5030  of  the  Education  Code  provides: 

"The  goveminc  board  of  a  unified  school 
district  cotcrniinoug  with  the  boundaries  of  a 
city  and  counLy,  may  conduct;  classes  for  wards 
of  the  juvenile  court  of  said  city  and  county, 
and  acquire  the  necessary  property  and  erect  the 
necessary  buildings  therefor,  outside  of  the 
boundaries  of  the  said  school  district."   (Emphasis 
added.) 

Section  5030,  v/hich  can  only  refer  to  San  Francisco,  was  added 
to  the  Education  Code  in  1945  (Stats.  1945,  c.1190,  p.  2243, 
sec.  1),  one  year  after  the  voters  of  San  Francisco  approved  a 
$1,250,000  bond  issue  for  the  construction  of  the  present  Youth 
Guidance  Center. 

The  1945  legislation,  following  the  1944  election,  appears 
to  authorize  the  San  Francisco  Unified  School  District  to  conduct 
classes  at  Youth  Guidance  Center,  Log  Cabin  Ranch,  and  Hidden 
Valley  Ranch  with  no  reference  to  funding  by  the  City  and  County 
of  San  FranciscOo 

As  a  further  consideration,  the  Charter  of  the  City  and 
County  of  San  Francisco,  Section  6.203,  speaks  of  the  Mayor's 
power  over  the  budget  and  specifies  that  the  Mayor  may  "decrease 
or  reject  any  item  contained  in  the  estimates.  .  .  ." 

This  office  has  in  the  past  advised  Mr.  Botka  that  the 
Mayor  has  the  power  under  Charter  Section  6.203  to  reviev;  and 
modify  those  portions  of  the  budget  estimate  relating  to  the 
Probation  Office,  Log  Cabin  Ranch  School  and  Hidden  Valley  Ranch 
School. 

Although  the  San  Francisco  Unified  School  District  has 
objected  to  the  elimination  of  the  item  from  tine  Juvenile  Court 
budget,  it  must  be  remembered  that  the  Mayor  is  not  proposing 
to  reject  an  item  in  the  School  District  budget.   If  he  were, 
the  1927  California  Supreme  Court  decision  in  Esberg  v.  Badaracco, 
202  Cal.  110,  would  apply:  the  City  and  County  of  San  Francisco 
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has  no  authority  to  change  the  San  Francisco  Unified  School 
District  budget  prepared  by  the  Board  of  Education.   (See  City 
Att.Ops.  No.  74-30,  March  1,  1974;  also  see  San  Francisco 
Community  Collef^e  District  v.  City  and  County  of  San  Francisco 
decided  in  the  Court  of  Appeal  on  Hay  13,.  1976,  reaffirming  the 
Esberg  mandate:  the  function  of  the  Board  of  Supervisors  and 
Mayor  is  the  ministerial  one  of  levying  the  tax  at  the  rate 
established  by  the  School  District.) 

It  is  elementary  that  the  San  Francisco  Unified  School 
District's  responsibility  is  to  maintain  schools  for  minor 
pupils  who  are  residents  of  the  City  and  County  of  San  Francisco, 
(See  Education  Code,  Section  12101  and  Charter,  Section  5.101.) 
To  do  that,  the  School  District  prepares  and  submits  a  budget 
which  presumably  enables  the  School  District  to  meet  its  total 
obligation.   Funds  are  derived  from  the  School  District  tax  and 
distributed  to  the  San  Francisco  Unified  School  District  to 
provide  for  all  of  the  City's  children,  including  those  in  the 
Court's  custody. 

I  am  of  the  opinion  that  the  final  sentence  of  your  May 
13th  Memorandam  is  accurate: 

"The  separation  of  education  from  the  City's 
-budget  intended  that  the  School  Board  would 
determine  its  own  total  funding  requirements," 

You  are  so  advised. 

Very  truly  yours. 


GEK 

THOMAS   Mo    O'CONNOR 
City  Attorney 


7       :;..-r  v-t/n.,  j4Ctfi^HU'U,  ^   Letter  opinion  No.  76-36 


June  15,  1976 


Ed„.,:c,  P.  jov.o  MARIS  1978 

Director  Emergency  Services  docuiv-ntq 

6221  Genry  Blvd.,  3rcl  Floor  *-f- puiiuo  IiSy 
San  Francisco,  CA   94121 

Subject:   Effect  of  "Proposition  N"  on  San  Francisco 
Emerj^cncy  Operations  Plan 

Dear  Hr .  Joyce: 

This  is 


Section  3.100  settinr,  forth  the  Mayor's  emergency  nov7ers 
v;as  ori;;,inally  enacted  in  1932  as  Section  25  of  the  1932  Charter. 
These  no;;ers  have  never  been  exercised  in  the  care  of  disaster 
but  have  been  used  mainly  in  connection  with  internal  [iroblems 
of  City  [government,  especially  those  relatin<^',  to  employee  and 
labor  matters.   Obviously,  Section  3.100-1-  (Proposition  11)  pro- 
vidin;',  for  the  concurrence  of  the  lioard  of  Supervisors  ^^7as 
adopted  for  the  pur[-)Osc  of  curbing  the  Mayor's  emergency  powers 
in  labor  controversies. 

Chapter  7  of  the  Administrative  Code  v;as  adopted  pursuant 
to  the  authority  contained  in  tlie  former  California  Disaster  Act 
(Military  and  Veterans  Code  §§  1500,  et  seq.)  now  recodiCicd  as 
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the  Cnllfornin  iMiicrj^cncy  Services  Act  (Government  Code  §§3550, 
ct  seq.).   Labor  controversies  are  spec  ii:icallv  excluded  from 
the  definition  oJ;  "emerj^ency"  in  Chapter  7  of  our  Administrative 
Code  [Administrative  Code  §  7.1(b)]. 

The  California  Emergency  Cervices  Act  confers  authority  on 
local  governments  transcending  their  charter  authority  and  it  also 
confers  privileges  and  immunities  whicli  can  only  bo  provided  by 
state  lav7.   This  Act  contemplates  a  statewide  dj.saster  plan  v;hich 
v;ould  cover  emergencies  existing  statev;ide,  as  \;ell  a?  emergencies 
existing  in  a  particular  county  or  counties  v/Lthin  the  state.   It 
further  contemplates  t'lie  formation  of  mutual  aid  rcg^ions,  the  exer- 
cise by  local  bodies  of  powers  and  autliorities  outside  their  res- 
pective boundaries,  tlie  execution  of  mutual  aid  ag,reements,  complete 
plans  of  organizational  set-up  for  the  meeting  of  a  disaster,  and 
for  state  involvement  and  assistance.   All  these  matter  are  covered  . 
by  Chapter  7  of  City's  Administrative  Code  and  by  the  many  mutual 
aid  agreements  that  have  been  entered  into  by  City's  Local  Disaster 
Council. 

Chapter  7  of  the  Administrative  Code  does  not  incor iiorate 
Section  3.100  of  the  Charter.   While  Section  7.6  states  that  the 
Mayor  has  the  power  "to  proclaim  the  existence  or  threatened  exis- 
tence of  a  'local  emergency'  as  set  forth  under  Section  3,100  of 
the  Charter  of  tlie  City  and  County  of  San  Francisco  and  to  tei:m- 
inate  the  local  emergency,"  the  provisions  of  3.100  have  not  been 
incorporated  into  the  ordinance  as  this  is  a  mere  reference  to  the 
nature  of  the  Mayor's  emergency  powers  v;hich  he  could  exercise 
independently  of  Chapter  7  of  the  Administrative  Code  and  the 
California  Emergency  Services  Act. 

Again,  if  Section  3.100  v/ere  controlling,  in  tlie  absence 
of  the  Mayor,  the  Acting  Mayor  would  have  this  po-;er  ,  v;licreas 
Chapter  7  states  that  the  Chief  Administrative  Officer  as  vice 
comiaander  lias  the  power  in  the  absence  of  the  Mayor  to  exercise 
the  Mayor's  emergency  pov;ers  in  the  event  a  disaster  occurs. 

Section  7.1(b)  of  the  Adn\inistrative  Code  states;   "As 
used  in  this  cliapter,  an  emergency  shall  exist  when  proclaimed 
by  the  Mayor." 
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^MthoLigh  the  Coord  of  Supervisors  could  .iiiicnd  LIig  ordinnncc 
to  provide  for  Lhe  concurrence  of  the  Board  before  the  Mayor  could 
exercise  this  emer[^ency  pouers  ns  commander  thereunder,  until  tliis 
is  done,  it  is  my  opinion  that  Section  3,100-1  of  the  Charter  is 
not  applicable  to  a  disaster  emergency  declared  by  the  Mayor  under 
tlie  provision  of  Chapter  7  of  the  Administrative  Code  and  that  the 
concurrence  of  the  Board  is  not  necessary  to  this  declaration  of 
emergency  or  to  actions  taken  pursuant  to  it  for  at  least  the  first 
seven  days.   (See  Government  Code  Section  863  0  limit  inj'^  a  local 
emergency  to  seven  days  unless  ratified  by  the  government  body.) 


Very  truly  yours, 


DM  THOMAS  ^;.  o'comnor 

City   Attorney 


'Ml 
3 


sp 


Cchj  ^ttni^.1. 


^    Letter  Opinion  No.  76-37 


June  22,  1976 


Mr,  Edwin  S.  Sarsfield 

General  Manager 

Department  of  Social  Services 

P.  0.  Box  7988 

San  Francisco,  Calif.   9^120 


MAR  13  1978 


DOCUr/£NTS  DEPT. 
S.F.   PU.-'-l2  LIBRARY 


Subject:  Application  of  Civil  Service  Commission 
Rules  23.02(b)  and  23.03  to  Charging 
Time  Against  Sick  Leave  Credits 

Dear  Mr.  Sarsfield: 

This  is  in  response  to  your  questions  regarding  the  ap- 
plication of  Civil  Service  Commission  Rules  23.02(b)  and  23. 03 
to  charging  time  off  for  medical  and  dental  appointments  against 
sick  leave  credits. 

Section  8, 400(g)  of  the  Charter  provides  that  "no 
officer  or  employee  shall  be  paid  for  a  greater  time  than  that 
covered  by  his  actual  service;  ..."   Since  the  expenditure  of 
time  by  an  employee  for  medical  or  dental  appointments  does  not 
constitute  "actual  service"  within  the  meaning  of  the  Charter, 
they  cannot  be  paid  therefor. 

It  shall  be  noted,  hov;ever,  that  the  Civil  Service  Com- 
mission shall  prescribe  rules  (Charter  §8.360)  pertaining  to 
leaves  of  absence  of  City  employees  brought  about  by  illness  or 
disability  (Charter  §8,363).   Civil  Service  Commission  Rule  23  so 
provides. 

A  leave  of  absence  granted  "because  of  medical  or  dental 
appointments"  constitutes  "sick  leave"  within  the  meaning  of  Civil 
Service  Coimnission  Rule  23.02(b).   Section  23.03  merely  provides 
that  "sick  leave"  as  defined  in  Section  23.02(b)  "may  be  granted 
(to  employees)  without  the  necessity  of  occupying  a  position  for 
any  period  of  time  and  may  be  granted  for  the  periods  of  time  .  .  , 
indicated  in  Section  23.02," 
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In  light  of  the  above  sections,  it  is  clear  that  the 
time  expended  by  any  employee  at  a  medical  or  dental  appointment 
is  properly  charged  as  time  a'gainst  sick  leave  credits. 

Hov;ever,  the  charging  of  such  time  should  be  limited  to 
the  actual  time  expended  at  such  appointments  rather  than  in 
increments  of  not  less  than  four  (4)  hours. 

Very  truly  yours. 


MBL 

THOMAS   M.    O'CONNOR 
City  Attorney 


1  6fCc^jMH'y<J!.^.. 

rr   Letter   Opinion  No,    76-38 


July   2,    1976 


MAR  1 3  1978 


DOCUMENTS  DEPT. 
8.F.  PU-LIO  LICRARY 


Honorable  Albert  C.  Wollenberg,  Jr. 

Presiding  Judge  of  the 

Municipal  Court 

310  City  Hall 

San  Francisco,  CA  94102 

Subject:   Municipal  Court;  Power  of  Mayor 
to  Fveview  Personnel  Requisitions 
Therefor 

Dear  Judge  Wollenberg: 

This  is  in  response  to  your  letter  of  June  17,  1976 
wherein  you  request  my  opinion  as  to  the  applicability  of 
the  provisions  of  Section  1.1  of  Ordinance  No.  249-75,  as 
amended  (Annual  Salary  Ordinance,  1975-1976)  to  personnel 
requisitions  of  the  Municipal  Court. 

Section  1.1  of  Ordinance  No.  249-75,  as  amended,  pro- 
vides, in  part,  as  follows: 

"Appointing  officers  as  specified  in  the 
Charter  are  hereby  authorized,  subject  to  the 
provisions  of  this  ordinance,  to  make  or  con- 
tinue appointments  as  needed  during  the  fiscal 
year  to  permanent  positions  enumerated  in  their 
respective  sections  of  this  ordinance.   Such 
appointments  shall  be  made  in  accordance  with 
th'3  civil  service  provisions  of  tlie  Charter. 
Appointing  officers  shall  not  make  an  appoint- 
ment to  a  vacancy  in  a  permanent  position  until 
tlie  Mayor  shall  approve  the  requisition  for 
such  service  as  herein  provided.  .  ." 
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Identical  language  appears  in  the  Annual  Salary  Ordinance  for 
the  fiscal  year  1976-1977  (Ordinance  No.  191-76,  Sec.  1,1.) 

Article  6,  Section  5,  of  the  State  Constitution  provides, 
in  part,  tliat  each  county  of  the  state  shall  be  divided  into 
Municipal  Court  districts  with  a  Municipal  Court  in  each  dis- 
trict of  more  thai^  forty  thousand  (40,000)  residents  and_ 
furtlier  provides  that  the  State  Legislature  shall  prescribe 
for  each  Mvinicipal  Court  the  nun±)er,  qualifications  a:-id  comp- 
ensation of  judges,  officers  and  employees. 

Puri;uant  to  the  provisions  of  Article  6,  Section  5,  of 
the  Constitution,  the  State  Legislature  has  prescribed  tlic 
number,  qualifications  and  compensation  of  the  judges,  offi- 
cers and  employees  of  each  Municipal  Court  in  the  State. 
(Government  Code  Sections  72000-749  45.)   The  number  and  comp- 
ensation of  officers  and  employees  of  the  San  Francisco  Muni- 
cipal Court  are  set  forth  in  Sections  74502,  74503  and  74504 
of  the  Government  Code.   Section  7  4504.5  of  tlie  Government 
Code  empowers  a  majority  of  the  judges  of  the  San  Francisco 
Municipal  Court,  with  the  approval  of  the  Board  of  Supervisors, 
to  establish  positions  for  officers,  attaches  and  employees  in 
addition  to  those  provided  by  Sections  74502,  74503  and  74504 
of  the  Government  Code,  to  appoint  and  employ  such  additional 
officers,  attaches  and  employees  as  they  deem  necessary  for 
the  performance  of  tlie  duties  of  the  Court  and  to  adjust  the 
rates  of  compensation  of  all  Court  personnel  provided  by  Sec- 
tions 74502,  74503,  74504-  and  74504.5. 

In  the  leading  case  of  Slavich  v.  Walsh  (1947)  82  Cal. 
App.2d  228,  the  court  held,  inter  alia,  that  the  authority 
which  the  City  and  County  of  San  Francisco  may  have  over 
clerks  and  deputy  clerks  of  the  San  Francisco  Mui-kicipal  Court 
is  inferior 'to  that  of  the  Legislature  under  its  constitu- 
tional pov;ers  and  that  where  the  Legislature  has  acted  its 
powers  are  supreme. 
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Accordingly,  it  is  my  opinion  that  neither  the  provisions 
of  Section  1.1  of  Ordinance  249-75,  as  amended,  nor  the  pro- 
visions of  Section  1.1  of  Ordinance  No.  191-76,  which  prohibit 
the  filling  of  a  position  without  prior  approval  of  the  Mayor, 
are  applicable  with  respect  to  any  position  of  the  Mui\icipal 
Court  which  has  been  established  pursuant  to  the  provisions  of 
Sections  74502,  74503,  74504  or  74504.5  of  the  Government  Code. 

Very  truly  yours, 


'^'^^'  THOMAS  M.  O'CONNOR 

City  Attorney 


r3''l  r    Letter  Opinion  No.    76-39 


9  July  1976 


^     .   ,   ,  MAR  1 3  1978 

Mr.    Dnniel   MattroccG 

Secrctinry,    General  Hnnager  dooum-nts  dept. 

San  Francisco   City  and   County  5-f- PUfLic  library 

Employees '    Retirement   System 
770   Golden  Gate  Avenue 
San  Francisco,    California      94102 

Subject:       Subsection    (L)    of   Section   8.509   of    the    Charter 

Dear  Mr.    Mattrocce: 

You   have   requested  my  opinion  as    to    the   applicability  of 
subsectioii    (L)    of   Section  8.509  of    the   Charter    to   a   person 
retired  under  Section   8.509   \]ho    is   convicted   for   having  voted 
illegally.      A   review  of    the   facts    giving   rise    to  your   re(|uest 
for  opinion    indicates    that    this    person   V7as    a   member   of    the 
llctirement   System' prior    to    the   enactment  of   said   subsection    (L) 

Subsection    (L)    of   Section  8.509   of   the   Charter  provides 
as   follows: 

"(L)    Notv7iths  tanding    the   provisions   of   subsections 
(B) ,    (C) ,    (F)    and    (I)    of   this    section,    any  member 
convicted  of  a   crime   involving  moral    turpitude 
committed    in   connection  vjith   his    duties    as    an 
officer  or  employee   of    the   City  and   County  of   San 
Francisco,    shall,    upon   his    removal   from  office 
of  employment,    pursuant    to    the   provisions   of    this 
charter,    forfeit  all   right    to   any   benefits   under    the 
retirement   system   except   refund   of    his    accumulated 
contributions;    provided,    hovjever,    that,    if   such  member 
is    (jualified   for  service   retirement   by   reason   of 
service   and   age  under   tlio  provisions   of   subsection    (B) 
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of  this  section,  he  shall  have  the  right  to  elect, 
v;ithout  right  of  revocation  and  V7ithin  90  days 
after  his  removal  from  office  or  employment,  V7hether 
to  V7ithdrav7  all  of  his  'accumulated  contributions  or 
to  receive  as  his  sole  benefit  under  the  retirement 
system  an  annuity  V7hich  shall  be  the  actuarial  equi- 
valent of  his  accumulated  contributions  at  the  time 
of  such  removal  from  office  or  employment." 

Subsection  (L)  \-7as  approved  by  the  electorate  as  part  of 
Proposition  F  in  the  election  held  on  November  8,  1966  and 
became  effective  on  January  10,  1967.   (Statutes,  1967,  p. 4307.) 
In  addition  to  amending  Section  8.509  of  the  Charter  by  adding 
thereto  subsection  (L) ,  Proposition  F  also  amended  Section 
8.509  by  adding  the  provisions  of  paragraph  (2)  to  subsectioii 
(E) .   Said  paragraph  (2)  provides  that. if  a  member  under  Section 
8.509  shall  die  prior  to  retirement  but  after  having  qualified 
for  service  retirement  by  virtue  of  years  of  service  and  attained 
age,  his  surviving  spouse,  if  designated  as  his  beneficiary,  shall 
receive  an  allov7ance  equal  to  one-half  of  the  retirement  allow- 
ance to  V7hich  the  member  V70uld  have  been  entitled  if  he  had  re- 
tired for  service  on  the  date  of  his  death. 

It  is  a  fundamental  principle  of  public  pension  law  that  a 
public  employee  acquires  a  vested  contractual  right  to  a  sub- 
stantial pension  upon  rendering;  services  to  his  employer  Thile 
a  member  of  a  public  pension  plan  and  that  this  right  camiot  bj 
abolished  by  subsequent  changes  in  the  law.   (Kern  v.  City  of 
Long  Beach,  29  C.2d  848;  VJallace  v.  City  of  Fresno,   4^2  C.TcT 
180,  183.)   It  is  equally  fundamental,  nov7ever,  tITat  a  public 
entity  may  make  reasonable  modifications  and  changes  in  its 
pension  plan  before  the  pension  becomes  payable  and  that,  until 
that  time,  the  employee  does  not-  have  a  ri"ht  to  any  fixed  or 
definite  benefits  but  only  to  a  substantial  or  reasonable  pension. 
(Kcr-n  V.  City  of  Long  Beach,  supra,  at  p.  855;   Packer  v.  Ikvird 
of  R( '  t  :L  r  c  uic  n  t ,  35  C .  2  d  2  J.  2  ,  214.)  '  Thus,  modification  or  altcira- 
tions  may  l;c  made  in  a  pension  plan  for  the  purpose  of  keeping 
tlie  pension  system  flexible  to  pci-mit  adjustments  in  accord  V7ith 
changing  coiiditions  and  at  the  same  time  maintain  the  intc<j;rity 
of  the  system.   Ilov7ever,  in  order  to  modify  or  alter  constitu- 
tionally and  validly  the  potential,  pension  belief  its  of  current 
members  of  the  retirement  plan,  the  proposed  change  must  be 


Letter  Opinion  No.  76-39 


Mr.  D.  MattroccG  -3-  9  July  19 7 G 

rensonnble,  tliut  is,  it  must  bear  some  material  relation  to  the 
Lhcory  of  a  pension  system  and  its  successful  operation  and 
chanp^cs  in  a  pension  plan  V7hich  result  in  a  disadvantage  to 
current  members  must  be  accompanied  by  comparable  new  advantages. 
Ultimately,  it  is  for  the  courts  to  determiiie  upon  the  facts 
of  eacli  case  X'.'hether  a  contemplated  change  in  pension  benefits 
is  reasonable  and  valid.   It  is  clear,  hov/ever,  that  aiiy  contem- 
plated modification  which  substantially  decreases  an  employee's 
pension  rights  v;ithout  providing  any  commensurate  riev;  benefit 
v.'ill  be  declared  unreasonable  and  invalid.  (A].lcn  v.  City  of  Long 
Booch,  45  C.2d  128;   Abbott  v.  City  of  Los  Angeles,  bO   CTcTTJ^; 
/Yell or  V.  Cil:v  of  Pasadena,  57  G.2"d  609;seo  also.  City  of  Dovmcy 
V.  IJoarcrof  Acliiiinis  tra  tion,  47  C.A.3d  621,  631-633T) 

Your  request,  then,  poses  the  question  v7hother  the  chanj^e 
engrafted  upon  the  retirement  plan  provided  uiider  Section  8.509 
by  the  adoption  of  subsection  (L)  falls  vjithin  the  bounds  of  a 
i-easonablo  modification  or  operates  in  such  a  manner  as  to  iip.pair 
the  vested  contractual  rights  of  persons  vjho  V7ere  members  under 
Section  S.509  prior  to  the  effective  date  of  subsection  (L) . 

Subsection  (L)  provides,  in  effect,  for  forfeiture  of  retire- 
ment benefits  by  a  member  v;ho  falls  v/ithin  its  terms.   Mo  such 
forfeiture  v/as  part  of  the  retirement  plan  under  Section  8.509 
prior  to  the  adoption  of  subsection  (L) .   In  fact,  subsection  (1) 
of  Section  8.509  has  provided  at  all  times  since  the  inception 
of  the  retirement  program  under  Section  8.509  as  follov;s: 

"Upon  the  completion  of  the  years  of  service  set 
forth  in  subsection  (B)  of  this  section  cs  reaui- 
site  to  retirement,  a  member  shall  be  entitlecl  to 
retire  at  any  time  thereafter  in  accordance  vjith  tlic 
provisions  of  said  subsection  (B) ,  and  nothing  shall 
deprive  said  member  of  said'  right."  (Emphasis  a ddedj 

It  is  readily  apparent  that  the  retirement  rights  of  a  per- 
son x-7ho  v;as  a  member  under  Section  8.509  prior  to  the  addition 
of  subsection  (L)  would  be  detrimentally  affected  if  the  provi- 
sions of  subsection  (L)  v;ore  applicable  to  him.   Consequent J.y, 
said  provisions  v7ould  bo  constitutionally  invalid  as  to  sucli 
person  unless  the  disadvantage  imposed  by  such  provisions  v;cre 
offset  by  compensating  nev;  benefits. 
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As  noted  above,  the  only  other  chnngc  cffoc'ced  by  the 
pnG3a[',e  of  Proposition  Fat  the  November  3,  1966  election  V7as 
the  addition  of  a  ncv;  death  benefit  in  the  form  of  an  allow- 
ance to  the  surviving  spouse  of  a  member  who  died  after  quali- 
fication for  service  retirement.   Clearly,  this  new  death  bene- 
fit conferred  an  additional  benefit  upon  persons  who  v;ere 
members  under  Section  8.509.   The  critical  question  then  is 
vjhethcr  the  addition  of  this  death  benefit  adeqviately  balanced 
the  forfeiture  of  benefits  imposed  by  subsection  (L) ,   It  is 
readily  apparent  that  a  member  v;ho  had  qualified  for  service 
retirement  prior  to  the  effective  date  of  subsection  (L)  had  a 
constitutionally  protected  right  to  a  service  retirement 
allov;ancc.   Subsection  (L)  v7ould  deprive  such  a  member  of  that 
right.   Further,  the  nov;  death  benefit,  V7hile  applicable  to 
members  v;lio  vjcre  qualified  for  service  retirement  and  died  prj.or 
to  retiring,  does  not  appear  sufficient  to  offset  the  detriment 
imposed  by  subsectioii  (L)  .   On  the  one  hand.  Proposition  F  added 
a  death  benefit  but  on  the  other  hand  provided  for  forfeiture  of 
"all  right  to  any  benefits  under  the  retirement  system  except 
refund  of  his  accumulated  contributions.  .  ."   In  order  to  be 
considered  comparable,  an  advantage  relied  on  as  offsetting  a 
disadvantage  must  relate  generally  to  the  benefit  that  has  been 
diminished.   (Frank  v.  Board  of  Admii\istration,  56  C.A.3d  235, 
2''':-4.)  It  is  my  opinion  that  the  addition  of  a  nev7  death  benefit 
does  not  compensate  for  the  detrimeiit  imposed  by  the  provisions 
of  subsection  (L)  and  that,  therefore,  the  provisions  of  sub- 
section (L)  do  not  apply  to  persons  v7ho  V7ere  members  of  the 
Retirement  System  under  Section  8.509  at  the  time  of  enactment. 
(See  iJuCclle  v.  City  of  Alameda,  221  C.A,2d  528) 

Although  the  foregoing  constitutes  a  full  response  to  your 
request  for  opinion,  I  believe  there  are  additional  reasons  why 
subsection  (L)  would  not  be  applicable  to  the  person  involved  in 
your  request.   It  is  my  understanding  that  this  person  is  retired 
under  the  Retirement  System  and  has  been  and  is  nov?  receiving  a 
retirement  allov7anco.   Consequently,  he  is  not  nov?  an  officer  or 
employee  of  the  City  and  County  of  San  Francisco.   Subsection  (L) 
provides  that  the  forfeiture  occur  "upon  his  removal  from  office 
or  employment  pursuant  to  the  provisions  of  this  charter."   Since 
tlie  person  involved  in  your  request  is  not  nov?  an  officer  or 
employee  of  the  City  and  County,  there  is  no  office  or  employment 
from  V7hich  he  can  be  removed.   In  addition,  in  order  for  tlie 
forfeiture  to  occur,  the  person  involved  must  be  "convicted  of  a 
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.crime  Involving  mornl  tvirpltude  commlttecl  in  connection  V7lth 
Ills  (lutlcn  as  nn  officer  or  employee  of  the  City  end  County  of 
'Ann   F);anclnco ,  "  The  person  Involved  In  your  request  Is  charged 
v;lth  having  violated  Section  14A03  of  the  Elections  Code  of  tlie 
State  of  California  in  that  'he  did  "v;lllfully,  unlavzfully  and 
fraudulently  vote  In  an  election,  being  then  and  there  a  person 
not  entitled  to  so  vote."  Assuming,  arguendo ,  that  a  violation 
of  Section  14403  Is  a  crime  Involving  moroTTurpitudc,  In  ordci: 
for  the  provisions  of  subsection  (L)  to  become  operative,  it  is 
necessary  that  such  crime  be  committed  in  connection  vjith  the 
person's  duties  as  an  officer  or  employee  of  the  City  and  County 
of  San  Francisco.   Since  there  do  not  appear  to  be  any  offices 
or  positions  in  the  City  and  County  service  vjhich  entail  the 
duty  of  voting,  a  violation  of  Section  14403  of  the  Election  ■ 
Code  vjould  not  be  comraittod  in  connection  ulth  an  officer's 
or  employee's  duties  as  such  officer  or  employee. 

You  are  advised  accordingly. 

Very  truly  yours , 


DJG  THOMAS  M.  0 'CONNOR 

City  Attorney 
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DOCUMENTS  DEPT. 
8.F.  PUBLIC  LIBRARY 


Charles  R.  Gain,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:  Office  of  Citizen  Complaints; 
Proposed  by  San  Francisco  Bar 
Association 

Dear  Chief  Gain: 

This  is  in  response  to  your  request  for  an  opinion 
whether  the  San  Francisco  Bar  Association' s  proposal  for  the 
establishment  of  an  Office  of  Citizen  Complaints  is  legal 
under  the  existing  Charter. 

SAN  FRANCISCO  BAR  ASSOCIATION'S  PROPOSAL 

The  San  Francisco  Bar  Association's  proposal  generally 
provides  that  there  shall  be  established  an  Office  of  Citizen 
Complaints  appointed  by  and  accountable  to  the  police  commis- 
sion.  The  purpose  of  this  office  is  to  investigate  citizens' 
complaints  of  police  misconduct  and  to  provide  for  nn  "open 
and  prompt  investigation  and  disposition  of  complaints  in  a 
manner  that  protects  the  public  and  individual  police  officers." 
(P.  1,  Proposal.) 

The  police  commission  shall  appoint  a  Director  of  the 
Office  of  Citizen  Complaints  who  shall  serve  at  the  pleasure 
of  the  commission.   The  Director  is  given  authority  to  hire 
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and  supervise  a  staff  of  investigators  who  shall  conduct  an  inves- 
tigation of  complaints  against  members  of  the  San  Francisco  Police 
Department.   The  Director  shall  also  hire  and  supervise  adminis- 
trative, clerical,  investigative  and  other  personnel  necessary  for 
the  administration  of  that  office.   Also,  the  proposal  calls  for 
the  Director  to  recruit  full-time  hearing  officers  who  shall  be 
appointed  by  the  police  commission  for  one  year  terms.   The  hear- 
ing officers  shall  conduct  hearings  on  complaints  and  shall  sub- 
mit to  the  Chief  and  to  the  commission  findings  and  recommendations 
as  to  changes  in  department  policies  and  practices. 

The  proposal  contains  specific  procedures  for  the  filing, 
review,  investigation  and  hearing  of  complaints.   The  hearing 
officer  shall  transmit  his  findings  of  fact  and  conclusions  and 
an  advisory  recommendation  to  the  Chief  of  Police.   The  Chief 
shall  approve,  disapprove  or  modify  the  recommendation  of  the 
hearing  officer  and  shall  take  appropriate  disciplinary  action 
including,  if  warranted,  the  filing  of  a  charge  for  dismissal 
before  the  police  commission.   The  Chief's  decision  must  be 
based  solely  on  the  findings  of  the  hearing  officer. 

After  notification  of  the  hearing  officer's  finding,  the 
complainant  and  accused  officer  may  petition  the  police  commission 
for  a  hearing  and  the  commission,  in  its  discretion,  may  hear  the 
matter.   If  such  hearing  is  granted,  the  commission  shall  be  limited 
to  determine  whether  the  hearing  officer's  or  commanding  officer's 
findings  are  supported  by  substantial  evidence.   In  those  instances 
where  there  has  lieen  filed  a  formal  charge  for  dismissal  or  v;hen 
the  member  has  appealed  a  suspension  under  Section  8.343  of  the 
Charter,  the  member  shall  receive  a  trial  de  novo. 

The  Bar's  proposal  also  provides  that  the  findings  of 
hearing  officers  shall  be  on  file  and  open  to  the  public  except 
for  those  complaints  which  are  without  basis  in  fact  ov   which 
are  uncorroborated. 

ANALYSIS 

Section  3.530  of  the  Charter  prescribes  the  powers  and 
duties  of  the  police  commission.   It  provides  in  pertinent  part: 
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"The  police  commissioners  .  .  .  shall  have 
the  power  and  duty  to  organize,  reorganize  and 
manage  the  police  department.   They  shall  by  rule 
and  subject  to  the  fiscal  provisions  of  the  charter, 
have  power  to  create  new  or  additional  ranks  or 
positions  in  the  department  ..." 

The  above  quoted  language  gives  the  police  commission  the 
power  to  create  new  or  additional  ranks  or  positions  in  the  police 
department  which  ranks  or  positions  shall  be  subject  to  civil  ser- 
vice examination.   However,  the  police  commission  can  also  create 
exempt  civil  service  ranks  or  positions  if  they  are  approved  by 
the  civil  service  commission  and  the  Board  of  Supervisors.   If 
the  civil  service  commission  disapproves  the  exempt  civil  service 
ranks  or  positions,  the  Board  of  Supervisors  can  override  such 
disapproval  by  a  majority  vote. 

Section  3.530  of  the  Charter  further  provides  that  appoint- 
ments to  any  noncivil  service  rank  or  position  above  the  rank  of 
captain  can  be  made  only  from  the  rank  of  captain.   Tlie  police 
commission  shall  have  the  pov-zer  to  recommend  the  salary  of  the 
newly  created  rank  or  position  to  the  Board  of  Supervisors  who 
shall  be  authorized  to  fix  the  salary  for  the  current  fiscal 
year.   Thereafter  the  salary  of  the  new  rank  or  position  shall 
be  set  under  the  provisions  of  Section  8.405  of  the  Charter.   The 
police  commission  shall  also  have  the  right,  from  time  to  time, 
to  establish  and  change  the  order  or  rank  of  noncivil  service 
ranks  in  the  police  department. 

The  above  summary  of  Section  3.530  of  the  Charter  shows, 
in  my  opinion,  that  the  police  commission  has  the  authority  only 
to  create  or  establish  uniformed  ranks  within  the  department  and 
that  it  does  not  have  the  right  to  create  nonuniformed  positions. 
The  language  "ranks  or  positions"  in  Section  3.530  must  be  con- 
strued as  uniformed  ranks  or  positions  because  of  the  condition 
that  appointments  to  ranks  or  positions  above  the  rank  of  captain 
must  be  made  only  from  the  civil  service  rank  of  captain.   This 
limiting  language  would  not  be  necessary  if  the  commission  had 
the  power  to  create  nonuniformed  positions  in  the  department. 
The  intent  of  Section  3.530  is  clear  by  this  language  that  the 
police  commission  is  not  authorized  to  create  civilian  positions 
within  the  department. 
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Further,  Section  3.530  provides  that  the  salary  of  a  newly 
created  exempt  civil  service  rank  or  position  shall  be  fixed  by  \ 
the  Board  of  Supervisors  on  the  recommendation  of  the  police  com- 
mission for  the  current  fiseal  year  arid  thereafter  such  salary 
shall  be  set  as  provided  for  in  Section  8.405.   The  salary  set- 
ting procedures  of  Section  8.405  relate  only  to  the  compensation 
of  uniformed  forces  of  the  police  and  fire  departments.   There- 
fore"^ the  language  of  Section  3.530  shows  that  the  new  or  addi- 
tional ranks  or  positions  which  the  police  commission  can  estab- 
lish refer  only  to  uniformed  ranks  or  positions  in  the  police 
department. 

Section  3.531  of  the  Charter  designates  certain  ranks  in 
the  department  and  includes  such  "ranks  or  positions"  as  the 
police  coHTOission  may  create  under  the  provisions  of  Section 
3.530  of  the  Charter.   This  section  further  shows  that  the  uni- 
formed ranks  of  the  department  are  those  specifically  designated 
in  Section  3.531  and  any  newly  created  ranks  or  positions  that 
are  created  by  the  police  commission  under  its  powers  in  Section 
3.530. 

It  appears  clear  from  the  above  discussion  that  the  police 
commission  does  not  have  the  authority  to  establish  or  create  a 
nonuniforraed  Office  of  Citizen  Complaints  as  proposed  by  the  San 
Francisco  Bar  Association.   Section  3.530  of  the  Charter  auth- 
orizes the  police  commission  to  create  only  new  or  additional 
uniformed  ranks  or  positions  and  since  the  personnel  of  the 
Office  of  Citizen  Complaints  would  be  nonuniformed,  the  police 
commission  would  have  no  power  to  create  such  an  office. 

The  police  commission  does  have  the  power  to  appoint  a 
Chief  of  Police  who  shall  hold  office  at  its  pleasure.   (§3.532, 
Charter.)   The  Chief  of  Police  is  the  executive  or  administrative 
head  of  the  police  department  (see  §3. 500(h),  Charter)  and  acts 
as  "appointing  officer"  for  the  appointing,  discipliiiing  and 
removal  of  all  officers,  assistants  and  employees  in  the  police 
department  (§3.501,  Charter),   The  Police  Chief  thereby  acts  as 
the  appointing  officer  of  both  uniformed  and  nonuniformed  per- 
sonnel in  the  police  department.   The  police  commission  has  only 
the  authority  to  appoint  a  Chief  of  Police  who  then  is  the  appoint- 
ing officer  for  that  department.   Therefore,  the  police  commission 
cannot  "appoint"  nonuniformed  personnel  to  staff  an  Office  of 
Citizen  Complaints. 
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The  Police  Chief  is  given  the  power  to  make  appointments 
to  noncivil  service  uniform  ranks  or  positions  under  the  condi- 
tions set  forth  in  Section  3.533  of  the  Charter.   The  police 
commission  has  no  authority  to  "appoint"  any  employee  of  the 
police  department  except  for  the  Chief  who  shall  serve  at  its 
pleasure.   (§3.532,  Charter.)   The  Chief  of  Police  is  the  exe- 
cutive officer  of  the  police  department  and  it  is  his  respon- 
sibility to  administer  the  affairs  of  that  department,  including 
any  ncv^7ly  established  Office  of  Citizen  Complaints.   (§3. 500(h), 
Charter.) 

ESTABLISHMENT  OF  AN  OFFICE 
OF  CITIZEN  COMPLAINTS 

Positions  in  the  City  and  County  service  may  be  created 
by  appropriation  ordinance  of  the  Board  of  Supervisors  as  pre- 
scribed in  Section  8.200  of  the  Charter.   It  provides  that  before 
the  appointiiig  officer  shall  recommend  the  creation  of  a  new  posi- 
tion, he  shall  request  and  receive  from  the  civil  service  commis- 
sion the  proper  designation  and  classification  of  such  position 
based  on  its  duties  and  responsibilities.   If  the  position  is  to 
be  included  in  the  classified  civil  service,  the  civil  service 
commission  may  express  to  the  appointing  officer  as  to  whether 
or  not  the  position  is  needed. 

Under  this  procedure,  the  Chief  of  Police  would  recommend 
the  creation  of  iiew  positions  to  staff  the  Office  of  Citizen 
Complaints;  the  civil  service  commission  would  survey  the  pro- 
posed positions  and  classify  them  in  accordance  with  their  duties 
and  responsibilities;  and  then  the  positions  could  be  created 
only  by  appropriation  ordinance  of  the  Board  of  Supervisors. 

If  the  newly  established  positions  are  included  in  the 
classified  civil  service,  they  would  be  filled  from  civil  ser- 
vice eligible  lists  established  by  competitive  examination. 
(§§8.321,  8.326,  8.329,  Charter.) 

DUTIES  AND  RESPONSIBILITIES  OF  THE 
OFFICE  OF  CITIZEN  COMPLAINTS 

Section  8.343  of  the  Charter  governs  the  disciplinary 
procedures  against  members  of  the  police  and  fire  departments. 
It  generally  provides  that  members  of  the  police  department  who 
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are  guilty  of  any  offense  or  violation  of  the  rules  and  regula- 
tions of  the  department  shall  be  punished  by  reprimand,  fine, 
suspension  or  dismissal  after  a  trial  and  hearing  by  the  police 
commission  upon  a  verified  complaint.  "  The  Police  Chief  may, 
however,  summarily  suspend  a  member  for  a  period  not  to  exceed 
ten  days,  subject  to  the  member  having  a  right  of  appeal  to  the 
police  commission.         , 

It  is  a  general  rule  that  powers  conferred  upon  juiblic 
agencies  or  officers  which  involve  the  exercise  of  judgment  or 
discretion  cannot  be  delegated  to  subordinates  in  tlie  abr>ence 
of  statutory  authorization;  but  public  agencies  may  delegate  the 
performance  of  ministerial  tasks,  including  the  investigation  and 
determination  of  facts  preliminary  to  agency  action.   (Califoirnin 
School  Employees  Association  v.  Personnel  Commission ,  3  Cal.Jtl  09 , 
•  144-45  and  cases  cited  therein;  see  also  Brown  v.  City  of  l^orlcelcy, 
57  Cal.App.3d  223.)   The  Bar  Association  proposal  provides  that 
certain  fact-finding  matters  and  investigation  of  alleged  jioiicc 
misconduct  shall  be  conducted  by  the  Office  of  Citizen  Complaints. 
The  conclusions  are  ultimately  transmitted  to  the  Police  Chief 
who  shall  take  disciplinary  action,  if  warranted.   The  Cliief  of 
Police  and  the  police  commission  have  certain  disciplinary  rcsj^on- 
sibilities  under  Section  8.343  of  the  Charter  and  these  respon- 
sibilities cannot  be  delegated  to  the  Office  of  Citizen  Complaints. 
However,  that  investigative  office  could  properly  conduct  an  inves- 
tigation and  determine  facts  which  can  be  transmitted  to  the  Cliief 
of  Police  with  an  advisory  recommendation.   It  is  my  opinion  that 
as  long  as  the  Chief  of  Police  and  the  police  coiiunission  retain 
their  discretionary  powers  of  ultimately  malcing  a  jud{',nu'nt  in  mat- 
ters involving  discipline  that  the  fact-finding,  invosLigat ion  and 
recommendations  of  tlie  Office  of  Citizen  Coiniilaints  would  be  legal 
under  the  existing  Cliarter.   It  must  be  emphasized,  however,  that 
the  recommendation  of  the  hearing  officer  can  be  advisory  only  nu<.\ 
cannot  be  binding  on  tlie  Police  Chief  or  the  police  couiinissi(jn  who 
may  conduct  their  own  further  investigation  and  exercise  their 
independent  judgment  and  discretion  pursuant  to  Section  8,343  of 
the  Charter. 

The  proposal  provides  that  after  an  investigation  is  con- 
ducted by  the  Office  of  Citizen  Complaints,  the  Director  may  dcci.dc 
to  close  the  matter  and  not  proceed.   The  Police  Chief  and  police 
commission  must  have  the- final  decision  whether  or  not  to  take 
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disciplinary  action.   Therefore,  that  portion  of  the  proposal 
which  allows  the  Office  of  Citizen  Complaints  to  decide  to  close 
a  disciplinary  proceeding  is  invalid  since  it  usurps  the  power 
of  the  Chief  of  Police  and  |)olice  commission  to  decide  whether 
or  not  to  proceed  in  disciplinary  matters. 

BROWN  V.  CITY  OF  BERKELEY  DISCUSSED 

It  should  be  noted  that  the  issues  presented  in  your  request 
for  opinion  have  been  the  subject  of  recent  litigation  in  the  case 
of  Brown  v.  City  of  Berkeley  (Apr.  1976)  57  Cal.App.3d  223.   In 
that  case  a  taxpayer  brought  a  suit  to  invalidate  an  initiative 
ordinance  adopted  by  the  voters  to  establish  and  grant  certain 
powers  to  a  Police  Review  Commission.   The  initiative  ordinance 
provided  that  the  commission  shall  review  and  make  recommendations 
concerning  practices  and  procedures  of  the  Berkeley  Police  Depart- 
ment; and  to  receive,  investigate  and  make  recommendations  with 
respect  to  complaints  against  the  police  department  and  its  mem- 
bers.  The  ordinance  precluded  the  police  department  from  making 
its  own  internal  investigations  of  complaints  except  when  directed 
to  do  so  by  the  Police  Review  Commission. 

The  Berkeley  Charter  provided  that  the  city  manager  had 
complete  discretion  in  the  appointment,  discipline  and  removal  of 
all  city  officials  and  employees  and  neither  the  city  council  nor 
any  of  its  committees  or. members  could  interfere  with  the  exercise 
of  that  discretion.   The  charter  also  gave  the  city  council  the 
power  to  organize  and  maintain  the  police  department. 

The  plaintiff  taxpayer  claimed  that  several  provisions  of 
the  ordinance  violated  the  charter  and  in  particular  that  it  inter- 
fered with  the  city  manager's  discretion  in  the  appointment,  dis- 
cipline and  removal  of  city  officers  and  employees.   The  trial 
court  held  that  the  initiative  ordinance  was  valid  except  for  that 
portion  which  prevented  the  police  department  from  conducting  its 
o\-m   internal  investigation  of  complaints  against  the  department 
or  its  members. 

The  Court  of  Appeal  affirmed  the  trial  court  judj^iiient  and 
further  invalidated  other  portions  of  the  ordinance.   The  charter 
provided  that  the  city  council  and  its  members  shall  deal  with  the 
administrative  services  solely  through  the  city  manager.   The  ini- 
tiative ordinance  provided  that  the  Police  Review  Commission  had 
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the  power  to  require  employees  of  the  city  clerk  to  supply  cleri- 
cal and  secretarial  assistance  to  the  commission.   The  court  held 
that  the  ordinance  conflicted  with  the  charter  where  it  provided 
that  the  Police  Review  Commission  need  not  go  through  the  city 
manager  for  obtaining  administrative  services.   The  Brown  case 
supports  the  conclusion  that  the  San  Francisco  Police  Commission 
has  the  authority  to  investigate  the  police  (lci->artmcnt  and  to  make 
pertinent  recommendations  but  the  establishment  of  an  agency  to 
perform  that  function  must  be  in  strict  compliance  with  charter 
requirements. 

The  court  held  that  the  council's  power  to  organise  and 
maintain  the  police  department  clearly  included  the  power  to 
investigate  it  and  to  make  pertinent  recommendations.   However, 
the  court  held  that  the  ordinance  conflicted  with  the  charter 
where  it  gave  the  Police  Review  Commission  the  power  to  make 
specific  disciplinary  recommendations  as  to  individuals.   The 
court  reasoned  that  the  Police  Review  Commission  could  hear  and 
investigate  complaints  concerning  disciplinary  matters,  but  it 
could  not  make  specific  recommendations  as  to  individuals  because 
the  charter  specifically  prevented  any  interference  with  the  city 
manager's  discretionary  powers  in  the  appointment,  discipline  or 
removal  of  officers  and  employees. 

The  conclusion  reached  in  the  Drown  v.  City  of  Berkeley 
case  prohibiting  recommendations  as  to  specific  individual  dis- 
ciplinary  matters  turned  on  express  charter  language  preventing 
any  interference,  either  directly  or  indirectly,  with  the  discre- 
tionary powers  of  the  city  manager  over'  the  appointment,  disci- 
pline or  removal  of  all  officers  and  employees  of  the  city.   The 
court  concluded  that  the  recommendations  of  a  fact-finding  body 
would  be  prohibited  by  the  express  noninterference  provisions  of 
the  Berkeley  Charter. 

Tlie  San  Francisco  Charter  prohibits  the  Board  of  Sui')cr- 
visors  from  interfering  with  disciplinary  actions  in  any  depart- 
ment (§2.401)  and  it  also  prevents  the  Mayor  from  interfering 
with  administrative  affairs  for  which  boards  and  commissions  arc 
responsible  (§3.101).   These  sections  would,  under  the  authority 
of  the  Brown  case,  prevent  the  Board  of  Supervisors  or  tlie  Mayor 
from  conducting  investigations  and  hearings  and  reconnncnding  dis- 
ciplinary action  with  respect  to  officers  and  employees  in  the 
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various  city  departments.   However,  unlike  the  Berkeley  Charter, 
there  is  no  provision  in  the  San  Francisco  Charter  which  would 
prohibit  a  city  bureau  established  for  the  specific  purpose  of 
investigating  and  hearing  complaints  aigainst  the  police  depart- 
ment or  its  members  from  making  a  recommendation  after  completion 
of  its  investigation  and  hearing  provided  that  such  rccommcnila tion 
is  not  binding  on  the  discretionary  powers  of  the  Chief  of  Police 
and  police  commission.   The  Bar  Association  proposal  contemplates 
that  the  fact-finding  role  of  the  Office  of  Citizen  Complaints 
would  be  advisory  and  in  aid  of  the  Chief  of  Police  and  police 
commission  in  their  exercise  of  judgment  and  discretion  in  dis- 
ciplinary matters.   It  is  my  opinion  that  the  establisliment  of 
the  Office  of  Citizen  Complaints  for  that  purpose  would  be  legal 
under  the  existing  Charter. 

SUMMARY 

It  is  my  opinion  that  the  positions  in  the  Office  of  Citi- 
zen Complaints  can  be  created  only  by  appropriation  ordinance  of 
the  Board  of  Supervisors  through  the  procedures  set  forth  in  the 
Charter  (§8.200);  that  the  newly  established  positions  must  be 
civil  service  (§8.300,  Charter);  and  that  they  can  be  filled  only 
through  competitive  examination  (§8.321,  §8.326,  Charter).   The 
employees  of  the  Office  of  Citizen  Complaints  must  be  appointed 
by  the  Chief  of  Police  as  required  by  Section  3.501  of  the  Charter 
and  not  by  the  police  commission  as  presently  provided  in  the  pro- 
posal.  It  is  my  opinion  that  the  Office  could  be  made  responsible 
to  both  the  Police  Chief  and  to  the  commission  in  fulfilling  its 
duties  and  responsibilities  set  forth  in  the  proposal.   The  pro- 
visions of  the  proposal  which  would  preclude  the  Chief  of  Police 
from  conducting  his  o\-m   independent  investigation  of  the  depart- 
ment or  Its  members  would  be  invalid.   (Brown  v.  City  of  Berkeley, 
57  Cal.App.3d  223.)   Lastly,  the  investigation  and  determination 
of  facts  by  the  Office  of  Citizen  Complaints  does  not  constitute 
an  improper  delegation  as  long  as  such  action  is  preliminary  to 
the  exercise  of  the  judgment  and  discretion  of  the  Chief  of  Police 
and  the  police  commission  under  Section  8.343  of  the  Charter   With 
these  exceptions,  it  is  my  opinion  that  the  Bar  Association's 'pro- 
posal could  be  implemented  under  the  existing  Charter. 

Very  truly  yours, 


THOMAS   M.    O'CONNOR 
'^^^  City  Attorney 
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Mr.  Bernard  Orsi 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California   94102 

Subject:   Q-35  Assistant  Inspector  Examination; 
Effect  of  a  Charter  Amendment  During 
Pendency  of  Examination 

Dear  Mr.  Orsi: 

This  is  in  reference  to  your  request  for  opinion  on 
whether  an  amendment  to  Section  8.405  of  the  Charter  during 
the  pendency  of  the  Q-35  Assistant  Inspector  examination  will 
affect  the  manner  of  selecting  the  oral  board  members  for  such 
examination.   In  particular  you  ask  the  following  questions:  • 

"1.   Does  the  passage  of  Proposition  P  at  the 
November  4,  1975  election  affect  the  Q-35 
Assistant  Inspector  oral  examination  board 
procedures,  in  that  this  examination  was 
established  prior  to  November  4,  1975? 

"2.   If  the  answer  to  number  1  is  in  the  affirma- 
tive, does  Proposition  P  mandate  the  Civil 
Service  Commission  to  draw  oral  examination 
board  members  from  cities  in  California  of 
350,000  or  over  population  for  the  current 
examination? 
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"3.   If  the  answers  to  number  1  and  number  2  are 

in  the  affirmative,  is  there  any  lawful  means 
for  the  Civil  Service  Commission  to  draw  oral 
board  members  from  cities  of  less  than  350,000 
population,  other  than  by  Charter  amendment?" 

ANSWER  TO  QUESTION  NO.  1 

The  examination  for  Q-35  Assistant  Inspector  began  on 
August  12,  1975,  with  the  publication  of  bibliography  material; 
the  written  examination  was  administered  on  June  5,  1976;  the 
scoring  key  was  adopted  on  July  6,  1976;  and  oral  examinations 
will  commence  in  the  near  future. 

Section  3.534  of  the  Charter  prescribes  the  written  and 
oral  examination  procedures  for  assistant  inspector.   In  refer- 
ence to  the  selection  of  an  oral  examination  board  it  provides: 

"In  addition  to  the  written  portion  of  this 
examination,  participants  shall  be  examined  orally 
by  a  board  composed  of  three  (3)  supervisory  offi- 
cers having  investigatory  experience  from  those 
police  departments  in  cities  other  than  San  Fran- 
cisco surveyed  under  section  8.405  of  this  charter, 
who  shall  be  selected  by  the  civil  service  commis- 
sion." 

Section  8.405  of  the  Charter,  referred  to  in  the  above 
quoted  portion  of  Section  3.534,  governs  the  setting  of  salaries 
for  uniformed  members  of  the  police  and  fire  departments.   At 
the  time  that  the  examination  for  Q-35  Assistant  Inspector  com- 
menced, Section  8.405  provided  that  the  survey  of  police  offi- 
cers' salaries  shall  be  conducted 'in  all  cities  of  "100,000 
5opulation  or  ovo^"  in  the  State  of  California.   On  Hovcmbor  4, 
9/5,  Section  8.405  was  amended  (Prop.  L)  to  require  the  salary 
survey  to  be  conducted  in  all  cities  of  "350,000  population  or 
over"  in  the  State  of  California. 

It  is  a  general  rule  of  law  that  amendments  affecting  pro- 
cedural rights  are  construed  to  apply  to  all  cases  pending  at  the 
time  of  the  enactment  unless  the  amendment  affects  a  vested  right, 
(Sutherland,  Statutory  Construction,  4th  ed. ,  Vol.  lA,  §22.36, 
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p.  200.)   Rights  are  vested  only  when  they  have  become  the  prop- 
erty or  present  interest  of  a  particular  person  as  distinguished 
from  rights  which  arc  expectant  or  contingent  on  the  hnpj)entng  of 
some  future  event.   (In  re  Dos  Cabezas  Power  District  (Ariz.)  498 
P. 2d  488,  492.)   There  is  no  vested  right  to  the  procedure  for 
selection  of  oral  board  members  because  the  oral  examination  had 
not  been  administered  at  the  time  of  the  amendment  to  Section 
8.405.   Therefore,  since  the  amendment  affects  procedural  rights, 
the  amended  Section  8.405  governs  the  oral  board  examination  pro- 
cedures. 

ANSWER  TO  QUESTION  NO.  2 

The  amendment  to  Section  8.405  of  the  Charter  occurring  at 
the  November  4,  1975  election  requires  the  Civil  Service  Commissionj 
in  accordance  with  Section  3.534  of  the  Charter,  to  select  oral 
board  examiners  for  the  current  Q-35  Assistant  Inspector  examina- 
tion from  police  departments  in  cities  with  a  population  of  350,000 
or  over. 

ANSWER  TO  QUESTION  NO.  3 

The  amendment  to  Section  8.405  governs  the  size  of  the 
cities  in  which  the  Civil  Service  Coinmission  must  select  oral 
board  examiners  for  the  Q-35  Assistant  Inspector  examination. 
There  is  no  legal  authority  to  select  oral  board  examiners  from 
cities  with  populations  less  than  350,000  and  such  authority 
could  be  granted  only  by  Charter  amendment. 

Very  truly  yours. 


MCK  THOMAS  M.    O'CONNOR 

City  Attorney 
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Mr.  Carl  M.  Olsen 

County  Clerk 

Superior  Court 

City  and  County  of  San  Francisco  . 

313  City  Hall 

San  Francisco,  CA   94102 

Subject:   Employment  of  Noncitizens 
as  Deputy  County  Clerks 

Dear  Mr.  Olsen: 

This  is  in  response  to  your  request  for  an  opinion  as  to 
whether  noncitizens  may  legally  be  employed  as  deputy  county 
clerks  and  deputy  clerks  of  the  Superior  Court  and,  if  not, 
how  those  noncitizens  who  may  already  be  employed  may  be  term- 
inated and  what  will  be  the  effect  of  their  acts  while  so 
employed. 

You  advise  that  deputies  in  your  office  sign  notices, 
issue  documents  having  legal  effect  such  as  summonses  and  sub- 
poenas, accept  and  file  various  documents,  and  in  general  may 
exercise  the  powers  and  functions  of  the  county  clerk. 

General  laws  provide  that  a  county  clerk  must  be  an  elector 
of  the  county  (Government  Code  Section  24001) .   An  eloctor  is 
one  who  is  entitled  to  vote  under  the  Constitution,  whether  or 
not  she  or  he  is  actually  registered  to  vote  (Election  Code  Sec- 
tion 20) .   United  States  citizenship  is  required  of  all  electors 
(California  Constitution,  Article  II,  Section  2),  and  thus  is 
required  of  the  county  clerk  by  operation  of  Government  Code 
Section  24001.   The  same  section  requires  that  the  clerk  be  a 
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citizen  of  the  State,  which  under  Government  Code  Section  241 

means  that  she  or  he  must  be  either  born  within  the  State  or 

be  a  United  States  citizen.   Thus,  federal  citizenship  is  re- 
quired by  both  provisos. 

However,  no  specific  reference  is  made  to  deputy  county 
clerks  in  the  Government  Code.  It  is  true  that  a  deputy  has 
the  powers  and  duties  of  the  principal  (Government  Code  Sec- 
tion 1194)  and  that  the  deputy  is  included  in  any  statute 
creating  liability  in  the  principal  (Government  Code  Section 
24100) ,  but  qualifications  for  employment  are  seemingly  not 
included. 

In  charter  counties  the  qualifications  of  county  officers 
and  their  deputies  may  be  provided  for  in  the  charter.   Cali- 
fornia Constitution,  Article  XI,  Section  4(f).   The  county 
clerk  is  such  an  officer  under  Charter  Section  1.103  as  well 
as  Government  Code  Section  24000.   Similar  powers  exist  m 
charter  cities  (California  Constitution,  Article  XI,  Section 
5(b)  ): 

"The  hiring  of  employees  generally  by 
the  city  to  perform  labor  and  services  in 
connection  with  its  municipal  affairs  .  .  . 
is  not  subject  to  or  controlled  by  general 
laws. " 

City  of  Pasadena  v.  Charlesville  (1932)  215  Cal.  384,  389.   It 
is  true  that  in  the  same  case  the  Supreme  Court  hold  that  State 
laws  barring  aliens  from  public  employment  related  to  matters 
of  statewide  concern  and  preempted  municipal  laws,  id.  at  398, 
but  that  holding  seems  to  have  been  significantly  undermined  by 
more  recent  holdings  that  prohibiting  alien  employment  is  not  a 
proper  State  purpose.   Purdy  &  Fitzpatrick  v.  State  of  Cali- 
fornia (1969)  71  Cal. 2d  566.   In  any  event,  the  general  laws 
barring  alien  employment  (Labor  Code  Sections  1940-1947,  1B50- 
1854)  have  been  repealed,  leaving  no  State  policy  on  the  matter 
and  presumably  leaving  the  matter  within  the  powers  of  charter 
cities  and  counties.   See  Stats.  1970,  c.  652-653. 
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Section  8.100(c)  of  the  San  Francisco  Charter,  as  v^;Gll 
as  Section  16.97  of  the  Administrative  Code,  require  that 
all  officers  and  employees  of  the  City  and  County  be  United 
States  citizens.   Thus,  it  is  immaterial  whetiior  a  deputy 
county  clerk  is  an  officer  or  any  employee,  although  for 
other  purposes,  at  least,  it  is  likely  that  a  deputy  is  an 
officer.   Moreover,  for  purposes  of  constitutional  analysis 
we  must  look  to  the  actual  duties  of  the  position  and  not  to 
its  label. 

In  recent  years,  several  important  cases  liavc  focu:^od 
on  the  power  of  states  to  exclude  aliens  from  various  pulilic 
programs.   In  Graham  v.  Richardson  (1971)  403  U.S.  365,  tlio 
United  States  Supreme  Court  held  that  a  state  could  not  deny 
welfare  benefits  to  noncitizens,  stating  that  "...  classi- 
fications based  on  alienage  .  .  .   are  inherently  suspect  and 
subject  to  close  judicial  scrutiny."   Id.  at  372.   In  Sugarman 
v.  Dougall  (1973)  413  U.S.  634,  the  blanket  exclusion  of^alTcns 
from  New  York's  competitive  civil  service  was  declared  invalid. 
However,  the  Court  did  not  decide  the  question  whetlier  a  more 
narrowly  drawn  statute  might  be  upheld  which  applied 

"to  persons  holding  state  elective  or 
important  nonelective  executive,  legisla- 
tive, and  judicial  positions,  for  officers 
who  participate  directly  in  the  formulation, 
execution,  or  review  of  broad  public  policy 
perform  functions  that  go  to  tlie  heart  of 
respective  government. " ^ 

Id.  at  647.   Both  In  re  Griffiths  (1973)  413  U.S.  717  and 
RaCfaclli  v.  Committee  of  Par  Examiners  (1972)  7  Cal.3d  288  liave 
struck  down  the  exclusion  of  aliens  from  the  legal  profession. 

Most  recently,  in  Hampton  v.  Mow  Sun  Wong  (197G)  U.S.    

96  S.Ct.  1895,  the  Court  struck  down  federal  civil  service  rules 
barring  aliens  on  the  ground  that  Congress  had  not  delegated  that 
power  to  the  Civil  Service  Commission,  althougli  the  equal  protec- 
tion question  was  not  reached.   And  the  California  Supreme  Court 
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has  held,  in  Purdy  &  Fitzpatrick  v.  State  of  California,  supra, 
that  Labor  Code  Section  1850,  forbidding  employment  of  aliens 
on  public  works,  also  violated  the  ecjual  protection  clnu.sc.   71 
Cal.2d  at  578-586.   The  Court  also  held  that  Section  1850  con- 
flicted with  the  federal  statutory  sclieme  to  regulate  immigration 
matters,  although  that  holding  has  been  called  into  question  (at 

least  as  to  illegal  aliens)  by  DeCanas  v.  Bica  (1976)  U.S. 

,  96  S.Ct.  933  (construing  Labor  Code  Section  2085(a)  ). 

The  rationale  for  these  cases  has  been  stated  in  Purdy  S, 
Fitzpatrick,  supra,  as  follows: 

"The  discrimination  involved  denies 
arbitrarily  to  certain  persons,  merely 
because  of  their  status  as  aliens,  the 
right  to  pursue  an  otherwise  lawful  oc- 
cupation.  The  classification  within  the 
statutory  scheme  operates  irrationally 
without  reference  to  any  legitimate  state 
interest  except  that  of  favoring  United 
States  citizens  over  citizens  of  otiier 
countries.   This  latter  objective  does 
not  reflect  such  a  compelling  state  in- 
terest that  it  would  permit  us  to  sustain 
this  kind  of  discrimination." 

71  Cal.2d  at  585.   This  principle  has  been  reiterated  in  Alonso 
V.  State  of  California  (1975)  50  Cal.App.3d  242,  248  (dictum): 

"In  the  area  of  employment,  aliens 
lawfully  in  the  United  States  have  a 
right  to  earn  a  living  in  the  ordinary 
occupations  of  the  community.  .  ." 

It  is  clear  under  these  cases  that  the  statutes,  charter  sec- 
tions and  ordinances  which  puport  to  deny  employment  to  aliens 
are  invalid  unless  they  are  demonstrably  related  to  a  compelling 
state  interest.   Under  Sugarman  v.  Dougall,  supra,  it  is  apparent 
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that  no  such  jus  tification  can  be  found  for  the  blanket  pi:o~ 
hibition  on  alien  employment  found  in  Charter  Section  8.100(c) 
and  Administrative  Code  Section  16.97,   Accordingly,  it  is  luy 
opinion  that  they  are  unconstitutional  and  void. 

A.  different  situation  exists  with  respect  to  Government 
Code  Section  24001,  since  that  statute  applies  only  to  county 
clerks.   Assuming  arguendo  that  that  section  governs  charter 
cities  and  counties,  and  assuming  further  that  it  would  apply 
to  the  selection  of  deputies  as  well  as  the  principal  county 
clerk,  it  seems  that  Section  24001  is  likewise  unconstitutional 
insofar  as  it  requires  that  a  deputy  courjty  clerk  be  a  United 
States  citizen. 

The  opinion  in  Sugarman  v.  Dougall,  supra,  strongly  im- 
plies that  the  distinction  to  be  drawn,  if  any,  is  between 
minor  or  ministerial  employees  and  "officers  wlio  participate 
directly  in  the  formulation,  execution, . or  review  of  broad 
public  policy  ..."  413  U.S.  at  647.   Whether  the  county 
clerk  falls  in  this  latter  category  we  need  not  decide,  but 
clearly  his  deputies  do  not.   Althougli   deputies  are  sworn 
and  perform  various  ministerial  functions  in  the  name  of  the 
State  of  California,  this  does  not  determine  the  issue. 

In  this  regard,  the  case  of  In  re  Griffiths  (1973)  162 
Conn.  249,  294  A. 2d  281  (1972),  rov'd,  413  U.S.  717,  is  in- 
structive.  The  Connecticut  Supreme  Court  uplield  the  exclusion 
of  aliens  from  the  practice  of  law,  relying  in  part  on  tlie  fact 
that 

"...  in  Connecticut  each  attorny-at- 
lav7  admitted  to  practice  within  the  state, 
while  in  good  standing,  is  a  commissioner  of 
the  Superior  Court  and  in  that  capacity,  may, 
within  the  state,  sign  writs,  issue  subpoenas, 
take  recognizances  and  administer  oaths  .  .  . 
Connecticut  attorneys  may  issue  writs  of  attach- 
ment ... 
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"Attorneys  are  empowered  to  'conininnd' 
actions  by  county  sheriffs  and  town  con- 
stables .  ,  .'[b]y  authority  of  the  state 
of  Connecticut. '  " 

294  A. 2d  at  284.   However,  in  reversing  the  case,  the  United 
States  Supreme  Court  held  that  these  powers 

"liardly  involve  matters  of  state  policy 
or  acts  of  such  unique  responsibility  as  to 
entrust  them  only  to  citizens." 

413  U.S.  at  724.   The  Court  also  held  that  the  possibility  that 
such  powers  could  be  used  to  undermine  the  national  interest 
was  too  remote  to  justify  the  state  action.   'J'he  possession  of 
similar  powers  by  deputy  county  clerks  in  California  therefore 
does  not  justify  the  exclusion  of  aliens  from  such  positions. 

Your  letter  also  refers  to  the  possible  right  to  exclude 
aliens  from  positions  requiring  the  employee  to  carry  conceal- 
able  firearms,  or  involving  the  registration  of  voters.   Since 
in  San  Francisco  the  registrar  of  voters  handles  all  election 
matters  (See  Election  Code  Section  17) ,  the  latter  reference 
does  not  directly  govern  tlie  employment  of  deputy  county  clerks;' 
it  is  possible  that  the  exclusion  of  aliens  as  registrars  might 
be  upheld  on  the  ground  that  they  are  intimately  involved  in  the 
election  process,  from  which  aliens  are  excluded  as  voters. 

With  respect  to  positions  involving  concealablc  firearms,  a 
prior  opinion  of  this  office  (Letter  Opinion  No.  69-5,  dated 
January  20,  1969)  held  that  aliens  could  be  excluded  from  such 
positions  on  the  authority  of  Penal  Code  Section  12021(a),  which 
at  that  time  had  not  been  challenged  or  repealed.   Since  then, 
however,  the  portion  of  Penal  Code  Section  12021(a)  referring  to 
aliens  has  been  declared  invalid  and  later  repealed  on  the  ground 
that  it 

"has  no  reasonable  relationship  to  the 
threat  to  public  safety  which  Penal  Code 
section  12021  was  ostensibly  designed  to 
prevent." 
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People  V.  Rappard  (1972)  28  Cal.App.3d  302;  see  Stats.  197- 

c.  1197,  p.  2'580,  Sec,  1.   Accordingly,  Letter  Opinion  No. 

69-5  must  be  deemed  superseded  by  the  Rappard  decision  and 
the  repeal  of  the  language  in  question. 

Accordingly,  you  are  advised  that  Section  8.100(c)  of 
the  Charter  and  Section  16.97  of  the  Administrative  Code 
are  unconstitutional  and  void,  and  that  Section  24001  of 
the  Government  Code  is  unconstitutional  and  void  insofar 
as  it  purports  to  require  United  States  citizenship  as  a 
condition  of  eligibility  to  the  position  of  deputy  county 
clerk. 

Very  truly  yours, 


™^  THOMAS  M.  O'CONNOR 

City  Attorney 


-^7         3F  CJy.Ahir..^ui^ 

3  -^     -s:-      ^  0  ^    Letter  Opinion  No.    76-43 


August  9,   1976 


MAR  13  1978 

DOCUMENTS  DEPT. 
S.F.  PUJLIO  LIBRARY 

Charles  R.  Gain,  Chief 

San  Francisco  Police  Department 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  CA   94103 

Subject:  Custody  and  Disposition  of  Personal 
Property  of  Persons  Confined  in  the 
City  Prison  and  County  Jail 

Dear  Chief  Gain: 

This  is  in  response  to  your  request  of  June  8,  19 7G 
for  my  opinion  as  to  the  following  question: 

"Is  eitlier  a  court  order  or  autliorization  [;roiii 
the  prisoner  a  necessary  prerequisite  to  the 
Sheriff's  Office  releasing  personal  property 
of  prisoners  confined  in  the  City  Prison  and/ 
or  County  Jail  where  the  party  to  whom  tl\c 
property  is  to  be  released  is  the  arresting 
law  enforcement  agency  and  the  purpose  is  to 
reclassify  the  property  as  evidence?" 

Section  26640  of  the  California  GovernmenL  Code  [iro- 
vides: 

"The  sheriff  shall  take  charge  of,  safely 
keep,  and  keep  a  correct  account  of,  all  money 
and  valuables  found  on  each  prisoner  when  de- 
livered at  the  county  jail.   Except  when 
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otherwise  ordered  by  a  court  of  competent  :iurisdict.ion , 
the  sheriff  shall  pay  such  money  or  sums  therefrom  and 
deliver  such  valuables  or  portions  thereof  as  the  pris- 
oner directs  and  shall  pay  and  deliver  all  the  remainder 
of  his  money  and  valuables  to  the  prisoner  or  to  his 
order  upon  his  release  from  the  jail  or  to  liis  legal 
representative  in  case  of  his  death  or  insanity." 

Although  the  above  quoted  does  not  expressly  apply  to  police 
officers  of  a  municipality,  the  California  Supreme  Court  has  held 
that  the  section  does  apply  to  such  police  officers.   Minsky  v. 
City  of  Los  Angeles  (1974)  11  C.3d  113. 

The  purpose  of  Section  26640  is  to  ensure  the  safekeeping  of 
property  in  the  possession  of  one  arrested.   The  section  is  not 
intended  to  preclude  a  county  sheriff  from  releasing  such  prop- 
erty to  a  municipal  police  department  which  is  responsible  for 
the  investigation  of  the  prisoners  suspected  of  criminal  activ- 
ity.  People  V.  Rogers  (1966)  241  C.A.2d  384. 

People  V.  Rogers,  supra,  presented  a  situation  analagous  to 
that  existing  between  the  police  department  and  sheriff's  office 
of  the  City  and  County  of  San  Francisco.   In  Rogers,  the  prisoner, 
a  burglary  suspect,  was  searched  when  he  was  booked  at  tlie  police 
station,  and  the  articles  on  his  person  were  removed  from  Ills  pos- 
session and  taken  into  the  custody  of  the  police.   Some  of  tiicso 
were  booked  as  evidence  and  placed  in  an  evidence  locker,  and  tlie 
remaining  articles,  including  ten  keys,  were  kept  by  the  police  in 
an  individual  personal  property  locker.   When  Rogers  was  turned 
over  to  the  sheriff's  office,  both  sets  of  articles  taken  from  his 
person  were  likewise  delivered  to  the  sheriff's  custody.   At  a 
later  time  a  Covina  police  officer  investigating  the  burcjlary  of 
the  Alano  Club  obtained  the  ten  keys  from  the  sheriff's  office, 
where  they  v/ere  being  held  for  safekeeping  along  with  Rogers' 
personal  effects,  and  tested  them  on  the  locks  at  the  burglarized 
premises.   At  the  trial  the  keys  were  identified  by  employees  of 
the  burglarized  club  as  the  club's  keys  and  were  admitted  into 
evidence. 
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The  Court  of  Appeals-  rejected  the  prisoner's  claim  of  an  un- 
warranted search,  stating,  at  pages  389-390: 

"This  section  [section  26640]  codifies  tlie  long 
established  right  to  search  a  prisoner  when  he  is 
booked  at  the  police  station  in  order  to  prevent  wea- 
pons and  contraband  from  being  brought  into  the  jail, 
and  to  remove  his  personal  effects  from  him.   [Cita- 
tions]  Once  articles  have  lawfully  fallen  into  the 
hands  of  the  police  they  may  examine  them  to  see  if 
they  have  been  stolen,  test  them  to  see  if  they  have 
been  used  in  the  commission  of  a  crime,  return  them 
to  the  prisoner  on  his  release,  or  preserve  them  for 
use  as  evidence  at  the  time  of  trial.  [Citations] 
During  their  period  of  police  custody  an  arrested 
person's  personal  effects,  like  his  person  itself, 
are  subject  to  reasonable  inspection,  examination, 
and  test.   [Citations]   Whatever  segregation  the 
police  make  as  a  matter  of  internal  police  admini- 
stration of  articles  taken  from  a  prisoner  at  the 
time  of  his  arrest  and  booking  does  not  derogate  the 
fact  of  their  continued  custody  and  possession  of 
such  articles." 

In  view  of  the  foregoing,  it  is  my  opinion  that  neither  a  court 
order  nor  authorization  from  the  prisoner  is  a  necessary  prerequisite 
to  the  Sheriff's  Office  releasing  personal  property  of  prisoners  con- 
fined in  the  City  Prison  and/or  County  Jail  where  the  party  to  whom 
the  property  is  to  be  released  is  the  arresting  law  enforcement  agency 
and  the  purpose  is  to  reclassify  the  property  as  evidence. 

You  are  accordingly  advised. 

Very  truly  yours. 


DH  THOMAS  M.  O'CONNOR 

City  Attorney 


SF   CijtxAttht^JLJUf^  .       Letter  Opinion  No.    76-44 


August  13,   1976 


MAR  1  3  1978 

Honorable  Quentin  L.   Kopp  ^Tp^'^^TJA^u^^^A^r 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Property  Tax  Exemption  Legislation 

Dear  Supervisor  Kopp: 

This  is  in  response  to  your  letter  of  July  15,  1976,  wliorcin 
you  request  that  I  draft  a  proposed  ordinance  which  would  incorporate 
features  similar  to  those  embodied  in  three  tax-forgiveness  ordinances 
enacted  by  the  City  of  Wilmington,  Delaware  (Wilmington  Ordinance  Nos. 
72-080,  72-081  and  74-078). 

The  Wilmington  ordinances  were  enacted  under  authority  granted 
by  the  Constitution  of  the  State  of  Delaware.  Article  VIII,  S  1  of  the 
Delaware  Constitution,  allows  municipalities  to  exempt  property  within 
their  jurisdiction  from  taxation  if  it  "will  best  promote  the  public 
welfare."  Under  California  law,  local  entities  do  not  have  similar 
authority.  In  California,  property  tax  exemptions  can  only  be  granted 
by  the  California  Constitution  or  by  statute  authorized  by  the  Constitution, 
California  Constitution,  Article  XIII,  §  1,  states  in  relevant  part: 

"Unless  otherwise  provided  by  this  Constitution 
or  the  laws  of  the  United  States. 

"(a)  All  property  is  taxable  and  shall  be  assessed 
at  the  same  percentage  of  market  value.  .  .  ." 
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In  First  Unitarian  Church  v.  County  of  Los  Angeles  (1957) 
48  C.2d  419,  at  page  426,  the  Supreme  Court  stated: 

"An  exemption  from  taxation  is  the  exception  and 
the  unusual.  To  provide  for  it  under  the  laws  of  this 
state  requires  constitutional  or  constitutionally 
authorized  statutory  authority." 

(See  also  Lundberg  v.  County  of  Alameda  (1956)  46  C.2d  644.)  In  Goodwill 
Industries  v.  County  of  Los  Angeles  (1953)  117  C.A.2d  19,  at  page  26, 
the  Court  of  Appeal  stated  that: 

"Tax  exemption  is  ...  a  legal  right  conferred 
by  constitution  and  statute.  Erroneous  allowance  of  tax 
exemption  .  .  .  does  not  .  .  .  effectuate  amendment  of 
the  constitution  or  the  taxing  statutes." 

The  California  Legislature  sought  and  obtained  voter  approval  of 
Proposition  8  at  the  November  1974  election.  Proposition  8  completely 
revises  and  reorders  Article  XIII,  the  main  source  of  property  tax 
exemptions.  V;hile  Proposition  8  made  a  number  of  significant  substantive 
changes  in  Article  XIII,  it  did  not  confer  upon  local  government  any 
broad  authority  to  grant  property  tax  exemptions  such  as  found  in  the 
Constitution  of  the  State  of  Delaware.  Property  tax  exemptions  continue 
to  be  strictly  governed  by  state  law. 

Accordingly,  I  must  advise  you  that  any  local  legislation  which 
would  attempt  to  exempt  property  from  taxation  would  be  unconstitutional. 
For  the  above  reasons,  the  requested  legislation  is  not  forwarded  to  you. 

Very   truly  yours. 


^'^  THOMAS  M.  O'CONNOR 

City  Attorney 


Letter   ODinion  No.    76-45 


August   16,    1976 


MAR  1  3  1978 

DOCUMENTS  DEPT. 
8.F.  PU^LIO  LIBr.ARY 

Mr.  Gilbert  H.  Boreraan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  CA   94102 

Subject:   File  No.  94-76 

Applicability  of  "Rule  of  Three" 
to  Persons  on  Eligible  Lists 

Dear  Wr.  Boreman : 

This  is  in  response  to  your  letter  of  August  13,  19  76 
wherein  you  advise  that  your  Board  has  under  consideration 
a  proposed  Charter  amendment  which  would  amend  Section  8.329 
of  the  Charter  to  provide  that  an  appointing  officer,  in 
filling  a  vacant  position,  could  appoint  from  the  three  (3) 
persons  highest  on  the  list  of  eligibles  rather  than  being 
required  to  appoint  the  person  highest  on  the  list,  as  is 
now  the  case.   Supervisor  John  L.  Molinari  has  requested  my 
opinion  as  to  the  applicability  of  this  proposal  to  persons 
on  eligibility  lists  at  the  time  any  such  Charter  amendment 
would  become  effective  if  submitted  to,  and  approved  by,  the 
voters  of  the  City  and  County. 

The  applicability  of  the  proposed  Charter  amendment  to 
persons  on  a  list  of  eligibles  on  the  date  it  would  become 
effective  would  depend  upon  whether  or  not  any  right  wliich 
such  person  might  have  to  appoint  under  the  "rule  of  one" 
is  a  vested  right. 
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A  "vested  right"  which  may  not  be  interfered  with  by 
retrospective  laws  is  an  interest  which  it  is  proper  for 
the  State  to  recognize  and  protect  and  of  which  the  indi- 
vidual cannot  be  deprived  arbitrarily  without  injustice. 
(American  States  Water  Service  Co.  v.  Johnson  (1939)  31 
Cal.App.2d  606,  614.) 

With  respect  to  Civil  Service  matters,  it  has  been 
specifically  held  that  a  right  to  be  placed  in  a  particu- 
lar position  on  a  list  of  eligibles  for  appointment  to  a 
Civil  Service  position  is  not  such  a  "vested  right"  as 
cannot  be  taken  away  by  amendment  of  a  charter.   (Jones 
v.  Q 'Toole  (1923)  190  Cal.  252.) 

Accordingly,  it  is  my  opinion  that  persons  on  eligi- 
bility lists  for  Civil  Service  positions  do  not  have  a 
vested  right  to  selection  under  the  "rule  of  one"  and  hence 
the  proposed  Charter  amendment  would,  if  submitted  to  and 
approved  by  the  voters,  be  applicable  to  such  persons. 

Very  truly  yours , 


JJS 


THOMAS  M.  O'CONNOR 
City  Attorney 


'^  Letter  Opinion  No.  76-^6 


August  16,  1976 


MAR  1 3  1978 


DOCUMENTS  DEPT. 
S.F.  PU::;lio  LlQr.ARV 


Mr.  Patrick  J.  Mahler 
Employee  Relations  Director 
252  City  Hall 
San  Francisco,  California  94102 

Subject:   Necessity  of  Meeting  and  Conferring 
on  Certain  Issues  Presently  Being 
Acted  Upon  by  the  Board  of  Supervisors 

Dear  Mr.  Mahler: 

This  is  in  response  to  your  request  for  my  opinion  as  to 
whether  or  not  the  City  and  County  of  San  Francisco  is  obligated 
to  meet  and  confer  on  some  matters  presently  before  the  Board  of 
Supervisors  which  affect  or  are  within  the  broad  definition  of 
wages,  hours  and  other  terms  and  conditions  of  employment. 

The  issues  you  refer  to  are  described  as  "changes  in  the 
rule-of-one,  retirement  contributions,  benefits,  etc.,  exempting 
positions  from  civil  service  and  the  proposal  to  terminate  City 
workers  who  strike  or  support  a  strike." 

The  "issues"  appear  to  be  the  subject  of  various  proposed 
Charter  amendments  which  the  Board  of  Supervisors  are  presently 
contemplating  placing  on  the  November  1976  ballot  for  voter  action. 

A  similar  question  arose  in  early  March  1976  and  I  advised 
Mr.  Gilbert  Boreman,  Clerk  of  the  Board  of  Supervisors,  on  March  9, 
1976,  that  the  Board  has  the  power,  pursuant  to  Article  XI,  Section 
3(b)  of  the  California  Constitution,  to  place  proposed  Charter 
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amendments  on  the  ballot  without  first  having  met  and  conferred 
on  the  issues  involved  therein  prior  to  the  time  said  action  is 
taken.   In  matters  such  as  this,  the  important  question  is  not 
whether  the  issue  is  in  fact  a  matter  of  wages,  hours  and  other 
terms  and  conditions  of  employment  and  therefore  within  the  scope 
of  representation,  but  is  rather  a  matter  of  whether  or  not  the 
Board  has,  via  a  higher  authority  (the  Constitution),  the  unfet- 
tered power  to  submit  su/3h  Charter  amendments  to  the  electorate. 

In  People  of  the  State  of  California  v.  City  and  County 
of  San  Francisco,  Superior  Court  No.  706-350  filed  June  11,  r?76, 
this  is  one  of  the  issues  the  subject  of  litigation  and  the  City 
and  County  has  taken  the  position  as  set  forth  above.   The  matter 
was  argued  in  June  and  is  presently  under  submission.   This  action, 
in  quo  warranto,  is  brought  in  the  State's  name  but  is  actually 
being  prosecuted  by  various  craft  unions  which  represent  City 
employees. 

Assuming  the  "issues"  to  which  you  make  reference  in  your 
request  and  which  are  requested  to  be  the  subject  of  meeting  and 
conferring  are  in  fact  proposed  Charter  amendments,  you  are  advised 
that  the  City  and  County  is  not  at  the  present  time  obligated  to 
meet  and  confer  on  same. 

Very  truly  yours. 


MHM 


THOMAS  M.    O'CONNOR 
City  Attorney 


Letter  Ooinion   No.    76-4? 


August  16,    1976 


MAR  1  3  1978 

DOCUMENTS  DEPT. 
8.F.  PU  ILIC  LIBRARV 

Honorable  Quentin  L.  Kopp 

President 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  CA   94102 

Subject:   Supervision  and  Control  Over 
Departments  Under  Chief 
Administrative  Officer  Upon 
Retirement  of  Incumbent 

Dear  Supervisor  Kopp: 

This  is  in  response  to  your  letter  of  July  30,  1976 
wherein  you  advise  that  the  incumbent  Chief  Administrative 
Officer  is  scheduled  for  a  mandatory  retirement  this  month 
and  request  an  opinion  as  follows: 

"If  a  Chief  Administrative  Officer  is  not 
appointed  and  confirmed  and  approved  by  the 
Board  of  Supervisors  on  or  before  the  date  of 
retirement  of  the  incumbent,  can  those  depart- 
ments set  forth  in  Section  3.510  be  directed 
legally  with  respect  to  their  functions,  ac- 
tivities and  affairs  by  a  person  other  than  the 
Chief  Administrative  Officer  duly  appointed, 
confirmed  and  approved  pursuant  to  Section 
3.200." 
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Section  3.200  of  the  Charter  establishes  the  office  of 
Chief  Administrative  Officer  and  mandates  the  Mayor  to  appoint 
a  person  to  that  office  subject  to  confirmation  and  approval 
of  the  Board  of  Supervisors.   Section  3.201  of  the  Charter 
enumerates  in  general  the  functions,  powers  and  duties  of  the 
Chief  Administrative  Officer.   Section  3.510  of  the  Charter 
enumerates  the  administrative  departments  of  the  City  and 
County  placed  under  the  direction  of  the  Chief  Administrative 
Officer.   Scattered  elsewhere  throughout  the  Charter  are  spe- 
cific provisions  relating  to  the  functions,  powers  and  duties 
of  the  Chief  Administrative  Officer,   (See:   Proposed  Charter 
Amendment,  Board  of  Supervisors"  File  No.  541-75.) 

In  addition,  the  San  Francisco  Administrative  Code  is 
replete  with  provisions  relating  to  the  functions,  powers  and 
duties  of  the  Chief  Administrative  Officer.   (See:   San 
Francisco  Administrative  Code,  Index,  Chief  Administrative 
Officer. ) 

With  reference  to  the  exercise  of  the  functions,  powers 
and  duties  delegated  to  the  Chief  Administrative  Officer  in 
the  Charter  or  by  ordinance  or  resolution  of  the  Board  of 
Supervisors,  Section  2.101  of  the  Charter  provides  that  "The 
powers  of  the  city  and  county  .  .  .  delegated  to  other  offi- 
cials ...  by  this  charter  .  .  .  shall  be  exercised  as 
provided  in  this  charter.   The  exercise  of  all  rights  and 
powers  of  the  city  and  county  when  not  prescribed  in  this 
charter  shall  be  as  provided  by  ordinance  or  resolution  of 
the  board  of  supervisors." 

Thus,  in  my  opinion,  where  the  Charter  or  an  ordinance 
or  resolution  of  the  Board  of  Supervisors  vests  a  function 
or  a  power  of  the  City  and  County  exclusively  in  the  Chief 
Administrative  Officer  or  imposes  a  duty  upon  said  officer, 
only  a  person  duly  appointed,  confirmed  and  approved  as  the 
Chief  Administrative  Officer,  pursuant  to  the  provisions  of 
Section  3.200  of  the  Charter,  may  exercise  that  function  or 
power  or  discharge  that  duty. 

Accordingly,  in  answer  to  your  specific  inquiry,  my 
answer  is  in  the  negative. 

Very  truly  yours. 


JJS 


TnOt4AS    M.    O'CONNOR 
City   Attorney 


Letter  Opinion  No.  76-48 

August  18,  1976 

MAR  1  3  1978 


Richard  H.  Schooler,  Esq. 

Legal  Counsel  to  the  Sheriff 

Room  333 

City  Hall 

San  Francisco,  CA   94102 

Subject:   Application  of  Jail  Sentence 
Credit  Statute   (Penal  Code 
Sections  4018.1) 

Dear  Mr.  Schooler: 

This  is  in  response  to  your  request  for  an  opinion  which 
you  sent  to  the  Attorney  General  and  which  was  subsequently 
forwarded  to  this  office  for  reply. 

You  request  an  interpretation  of  Penal  Code  Sections  4018.1 
and  4019.  Your  specific  question  is  whether  a  prisoner  arrested 
on  charges,  who  serves  thirty  (30)  days  before  the  charges  are 
dropped  and  then  serves  another  thirty  (30)  days  awaiting  a  pro- 
bation revocation  hearing  and  who  is  sentenced  to  county  jail  on 
the  probation  revocation  is  entitled  to  good  time  and  work  time 
credits  for  the  full  sixty  (60)  days  in  custody  prior  to  sentenc- 
ing or  only  for  the  thirty  (30)  days  in  custody  on  the  probation 
revocation  charges. 

Sections  4018.1  and  4019  of  the  Penal  Code  provide  credits 
for  work  and  good  behavior,  respectively,  to  all  prisoners  con- 
fined in  county  or  city  jails  who  meet  the  conditions  specified 
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therein.   Both  sections  were  amended  in  1975  and  the  evident 
purpose  of  the  amendments  was  to  change  by  legislation  a  19  74 
opinion  of  the  Attorney  General  holding  that  the  sections  then 
in  effect  did  not  authorize  such  credits  for  presentence  time. 
In  that  opinion,  distinguishing  the  sections  at  hand  from  Penal 
Code  Section  2900.6,  the  Attorney  General  said: 

"Indeed,  different  concerns  are  involved. 
Section  2900.6  is,  manifestly,  an  attempt  to 
equalize  the  punitive  aspects  of  sentences  be- 
tween indigents  and  those  who  can  afford  bail. 
Sections  4018.1  and  4019,  on  the  other  hand, 
appear  to  be  directed  to  facilitating  the  reha- 
bilitative aspects  of  the  sentence  .  .  .  . " 
57  Ops.  Cal.Atty.Gen.  276  (1974) 

The  1975  amendments  placed  Sections  4018.1  and  4019  on  a 
par  with  Section  2900.6  in  that  credit  is  authorized  for  pre- 
sentence time;  however,  the  amendments  failed  to  include  the 
direction  present  in  Section  2900.6  (and  its  companion  Section 
2900.5)  that  time  in  custody  on  an  unrelated  charge  shall  not 
be  counted.   In  Sections  2900.5  and  2900.6  the  legislative 
purpose  was  manifestly  to  equalize  the  conditions  of  sentencing 
between  those  on  bail  and  those  in  custody;  for  this  reason  the 
credits  therein  authorized  are  granted  only  against  the  sentence 
and  not  against  confinement  as  a  condition  of  probation.   How- 
ever, the  purpose  of  Sections  4018.1  and  4019  was  to  provide 
prisoners  with  an  incentive  to  work  and  to  behave  satisfactorily 
and,  in  fact,  those  sections  authorize  credits  against  any 
"period  of  confinement"  whether  under  sentence  or  a  condition  of 
probation. 

Where  the  purpose  is  to  equalize  sentences  between  those  who 
can  or  cannot  make  bail,  denial  of  credit  for  time  in  custody  on 
an  unrelated  charge,  for  which  no  sentence  was  imposed,  is  a  ra- 
tional means  of  effectuating  the  purpose.   However,  where  the 
purpose  is  to  encourage  socially  acceptable  behavior  and  preserve 
a  peaceful  environment,  it  is  not  reasonable  to  extend  credits  to 
certain  types  of  presentence  custody  but  not  to  others. 
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Therefore,  in  ray  opinion  the  ommission  of  the  limiting 
language  of  Sections  2900.5  and  2900.6  in  the  amendments  to 
Sections  4018.1  and  4019  was  significant  and  was  intended 
to  permit  "good  time"  and  "work  time"  credits  against  the 
sentence  eventually  imposed  for  all  continuous  periods  prior 
thereto,  when  such  credits  have  been  earned  by  the  prisoner. 

Very  truly  yours. 


DMS 


THOMAS    M.    O'CONNOR 
City  Attorney 


•^'    Letter  Opinion  No.  76-49 
September  3,  1976 


Mr.  Bernard  Orsi 

General  Manager,  Personnel 

Civil  Service  Commission  mar  1  '\   1978 

151  City  Hall  "^"^'^  ^  "^ 

San  Frauicisco,  Calif.  ^^  ^_„_ 

'  DOCUNENTS  DEPT. 

c  p.  pu  iLlS  LIDHARY 

Subject:  Application  of  Veterans  Preference 
Charter  Amendment  to  Examinations 
Commenced  Prior  to  its  Effective  Date 

Dear  Mr,  Orsi: 

On  J\me  8,  1976,  Proposition  H  was  approved  by  the 
electorate,  thereby  amending  Charter  Section  8.324  with 
respect  to  veterans  preference  in  Civil  Service  examinations. 
The  Charter  amendment  became  effective  on  July  13*  1976,  upon 
filing  of  the  election  results  with  the  Secretary  of  State. 

In  brief.  Proposition  H  significantly  changed  the 
existing  veterans  preference  scheme.   Proposition  H  reduced  the 
numbers  of  persons  able  to  claim  the  preference  ivhile,  at  the 
same  time,  eliminating  veterans  credits  on  promotional  examina- 
tions.  However,  the  amendment  did  not  address  the  subject  of 
hov7  it  v:as  to  be  applied  to  examinations  already  underway  on  the 
effective  date  of  the  amendment.   Therefore,  you  have  inquired 
concerning  the  effect  of  the  Charter  amendment  on  the  examination 
process  in  general,  requesting  an  opinion  determining  at  what 
point  in  the  selection  process  the  new  veterans  preference  pro- 
vision becomes  controlling. 

Charter  Section  8.324  before  it  was  amended  by  Proposi- 
tion H  provided  in  relevant  part  as  follows: 

"Veterans  with  thirty  days  or  more  actual 
service,  and  i>fidows  of  such  veterajns,  who  became 
eligible  for  appointment  by  attaining  the  passing 
mark  m  any  entrance  exarflxnation,  shall  be  allowed 
an  additional  credit  .  .  .  .   In  the  case  of  pro- 
motive examinations,  when  the  passing  mark  has 
been  attained,  a  credit  .  .  .  shall  be  allowed  .  .  .  ." 
(Emphasis  added.) 

The  emphasized  language  above  v/as  retained  in  Section 
8.324  as  araended  v/ith  respect  to  entrance  but  not  promotive 
examinations.   A  reading  of  this  language  disclosed  an  intent  by 
the  voters  both  before  and  after  Proposition  H  to  trigger 
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application  of  the  veterans  preference  only  upon  the  successful 
completion  by  an  applicant  of  the  examination^ process.   Only 
upon  the  happening  of  this  contingency  does  a  right  to  a  prefer- 
ence arise  in  an  otherwise  qualified  veteran. 

Statutory  enactments  are  not  to  be  interpreted  to  have 
a  retroactive  effect  unless  such  intention  is  expressly  set  forth 
in  the  enactment.   Hopkins  v.  Anderson,  2l8  Gal.  62  (1933); 
Neuber  v.  Royal  Realty  Co.,  bb   Gal.App.2d  596  (1948):  Tevisv. 
City  and  County  of  San  Francisco,  43  Cal,2d  I90  (1954)";;   I'hough 
t)n.e   authority  exists  whereby  the  framers  of  a  Charter  amendment 
could  provide  for  retrospective  application,  such  application 
cannot  interfere  with  or  substantially  affect  vested  rights. 
McBarron  v.  Kimball,  210  Cal.App.2d  2l8  (I962). 

In  the  present  case.  Proposition  H  does  not  provide  for 
nor  admit  to  a  retroactive  interpretation.   Therefore,  only 
persons  having  "vested  rights"  under  the  former  language  of 
Charter  Section  8.324  cannot  be  affected  by  the  amendment. 

The  concept  of  "vested"  versus  "contingent"  rights  is 
dependent  on  the  view  of  the  court  in  the  particular  case  \';ith 
respect  to  whether  "property"  interests  exist  and  whether  such 
interests  should  be  deemed  "substantial."  Thus  the  term 
"vested  right"  is  frequently  defined  as  follows  in  City  of  Los 
Angeles  v.  Oliver,  102  Cal.App.  299.  310  (I929): 

"A  'vested  right,'  as  that  term  is  used 
in  relation  to  constitutional  guaranties, 
implies  an  interest  'which  it  is  proper  for  the 
State  to  recognize  and  protect,  and  of  '.-/hich  the 
individual  could  not  be  deprived  arbitrarily 
without  injustice'."   (Citation  omitted.) 

See  also  Strumsky  v.  San  Diego  County  Empl.  Retire. 
Assn.  11  Cal.3d  28  (197^);  Bixby  v.  Pierno,  4  Cal.  3d  13^TT971) 
(a  right  is  vested  X'/hen  the  p e r s on  al ready  possesses  it;  not 
merely  an  expectancy);  Turner  y.  Board  of  Trustees,  16  Cal. 3d 
818  (1976)  (a  probationary  'teacher  lacks  a  vested  interest  is 
continued  employment). 

In  the  case  of  In  re  Dos  Cabezas  Power  District,  498 
P. 2d  488  (Ariz.  1972),  the  court  pointed  out  that  'a  norivested 
or  contingent  right  is  one  that  depends  "upon  the  continued 
existence  of  the  present  condition  of  things  until  the  happening 
of  some  future  event,"  A  vested  right,  on  the  other  hand,  was 
one  in  which  a  person  had  a  present  interest,  where  no  future 
contingencies  were  relevant  to  the  enjoyment  of  the  interest. 
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Applying  these  concepts  to  the  question  of  veterans 
preference  requires  a  determination  of  when,  if  at  all,  a  person 
gains  a  vested  interest  in  the  veterans  credit.   Upon  examining 
the  language  of  the  Charter  section,  it  is  evident  that  the  only 
qualification  upon  which  a  veterans  preference  is  contingent 
(aside  from  qualifications  as  a  veteran,  claiming  said  status  in 
a  timely  fashion,  etc.)  is  whether  the  person  has  "become  eligible 
for  appointment  by  attaining  the  passing  mark  in  any  entrance  (or 
promotive)  examination."   If  a  person  had  attained  a  passing  mark 
on  an  entrance  or  promotive  examination  prior  to  the  effective  date 
of  Proposition  H,  then  he  has  a  present  interest  in  receiving 
veterans  preference.   If  he  had  merely  commenced  the  examination 
procedure  prior  to  July  13,  1976,  but  had  not  attained  a  passing 
mark  by  that  date,  then  he  has  only  an  expectancy  that  conditions 
^^^ill  remain  unchanged,  an  interest  that  can  be  abrogated  by  Proposi- 
tion H. 

If  an  examination  was  announced  prior  to  July  13?  1976, 
but  nothing  more  had  occurred,  the  conduct  of  the  selection  process 
would  be  governed  by  the  new  language  of  Section  8.324.   On  the 
other  hand,  if  the  selection  process  were  finished  before  July  13, 
and  all  that  remained  was  the  adoption  of  an  eligible  list,  then 
the  former  veterans  preference  provision  would  control.   Unless  all 
phases  of  the  selection  process  that  affect  the  "passing  mark" 
therein  have  been  com^ple'ted  prior  to  July  13,  then  veterans  prefer- 
ence is  as  set  out  in  Section  8.324,  as  amended  by  Proposition  H. 
These  same  analytical  principles  were  utilized  in  Opinion  No.  76-41 
with  respect  to  oral  board  composition  for  the  Q-35  Assistant 
Inspector  examination. 

Therefore,  Proposition  H  governs  all  examinations, 
entrance  or  promotive,  in  which  any  phase  thereof  affecting  the 
passing  mark  had  not  been  completed  prior  to  July  13,  1976.  You 
are  so  advised. 

Very  truly  yours. 


PSW  TH0I4AS  M.  O'CONNOR 

City  Attorney 


\^^         SP  CJ^  Atiyi-^u^ 


r    Letter  Ooinion  No.    76-50 


June  10,    1976 


MAR  13  19T8 

Mr.  Thomas  Scanlon 

Office   of   the  City  Treasurer  occur' hnts  dept. 

Room  110,    City  Hall  s.f.  pu-us  udrary 
San  Francisco,   California  94102 

Subject:   Procedures  Necessary  for  the  Treasurer  to  Utilize 
the  Provisions  of  Government  Code  Section  27013 
for  Operating  Expenses 

Dear  Mr.  Scanlon: 

This  is  in  response  to  your  letter  of  February  3, 
1976  inquiring  as  to  whether  you  may  make  use  of  the  extra- 
ordinary provisions  of  Government  Code  Section  27013,  which 
allow  a  deduction  from  interest  for  administrative  costs. 

You  have  advised  me  that  you  lack  funds  to  repair  office 
machines,  pay  overtime  and  make  long  distance  telephone  calls. 
It  is  your  opinion  that  the  total  operation  of  your  office  comes 
within  the  scope  and  intent  of  Section  27013. 

Government  Code  Section  27013  was  adopted  in  1963.   The 
entire  section  reads  as  follows: 

"§  27013.   Deduction  of  administrative 
cost  from  interest  or  income.   Notwithstanding  any 
other  provisions  of  law,  any  treasurer,  or  other 
authorized  county  officer,  who  invests,  deposits 
or  otherwise  handles  funds  for  public  agencies  for 
the  purpose  of  earning  interest  or  other  income  on 
such  funds  as  permitted  by  law,  may  deduct  from 
such  interest  or  income,  before  distribution  there- 
of, the  actual  administrative  cost  of  such  investing, 
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depositing  or  handling  of  funds  and  of  distri- 
bution of  such  interest  or  income.   Such  cost 
reimbursement  shall  be  paid  into  the  county 
general  fund." 

As  a  general  proposition,  the  general  control  of  City 
and  County  financial  affairs  is  in  the  Board  of  Supervisors. 
Charter  Section  6.205.   The  final  budget  is  adopted  prior  to 
the  tax  levy.   The  estimate  of  expenditures  generally  consti- 
tutes the  appropriations,  although  Charter  Section  6.205  does 
provide  for  a  budget  of  expenditures  in  excess  of  estimated 
revenues. 

Except  as  otherv7ise  provided  by  law,  the  Board  and  each 
county  official  is  limited  in  the  making  of  expenditures  or  the 
incurring  of  liabilities  to  the  amount  of  the  appropriations 
allowed  by  the  budget.   Government  Code  Section  29120. 

Government  Code  Section  27013  appears  to  be  one  of  the 
exceptions  recognized  in  Section  29120  to  the  general  propositions 
of  law  set  forth  immediately  above. 

Section  27013  refers  to  "administrative  cost"  without 
defining  it.   In  Powell  v.  City  and  County  of  San  Francisco 
(1944)  62  Cal.App.2d  291,  the  California  Court  of  Appeal  stated 
at  page  298  that  the  term  "operating  expenses"  is  not  limited  to 
physical  maintenance.   In  other  jurisdictions,  the  term  "adminis- 
trative expenses"  has  been  defined  to  include  such  wide-ranging 
items  as  telephone  expenses,  salaries,  expenses  of  office  equip- 
ment and  supplies.   (See  Leonard  v.  S.G.  Frantz  Co.,  49  N.Y.S.2d 
329  and  State  ex  rel  Ray  v.  South,  198  N.E.2d  919,  924;  Also  see 
In  re  Los  Anoieles  Lumper  Products  Co.,  D.C.  Cal.,  46  F.Supp.  95, 
98,  holding  attorney's  fees  to  be  administrative  expenses.) 

In  any  event,  I  am  of  the  opinion  that  the  plain  and 
reasonable  meaning  of  Government  Code  Section  27013  is  that  the 
costs  associated  with  such  items  as  office  machine  repair, 
overtime  and  long  distance  telephone  calls  are  "administrative 
costs."   I  have  in  mind  that  you  have  advised  us  that  the  three 
items  mentioned  above  are  essential  for  the  proper  functioning 
of  the  Treasurer's  Office. 
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However,  it  must  be  remembered  that  the  Treasurer  of 
the  City  and  County  of  San  Francisco  is  both  county  treasurer 
and  city  treasurer,  and  holds  both  county  funds  and  city  funds. 
Accordingly,  Section  27013  of  the  Government  Code  cannot  consti- 
tute an  authorization  to  make  deductions  from  interest  on  deposit 
for  adninistrative  expenses  from  funds  derived  by  the  city  in 
its  municipal  capacity.   In  each  case,  therefore,  it  will  be 
necessary  for  the  Treasurer  to  determine  whether  the  deposit 
was  a  city  fund  or  a  county  fund,  a  some  time  difficult  deter- 
mination. 

Furthermore,  the  authorization  provided  by  Section  27013 
of  the  Government  Code  would  be  subject  to  such  limitations  as 
are  imposed  by  Section  6.311  of  the  Charter,  which  requires  that 
interest  on  funds  created  for  specific  purposes  be  credited  to 
such  funds. 

Regarding  procedures,  I  suggest  that  the  necessary  funds 
be  transferred  from  funds  under  your  control  to  the  general  fund, 
as  provided  for  in  Government  Code  Section  27013.   Since  all 
expenditure  accounts  are  subject  to  appropriation  by  the  Board 
of  Supervisors,  you  may  then  request  the  Board  of  Supervisors  to 
appropriate  those  funds  for  the  purposes  mentioned  above. 

In  brief,  the  most  the  Treasurer  could  do  would  be  to 
earmark  the  interest  on  deposits  which  could  legally  be  subject 
to  the  provisions  of  Section  27013  and  then  seek  an  appropriation 
of  the  earmarked  funds  to  his  office  for  the  administrative  costs. 

Very  truly  yours, 


}EK  THOMAS   M.    O'CONNOR 

City  Attorney 


^       0  (J  Letter  Opinion  No.  76-51 


September  30,  1976 


Honorable  George  R.  Moscone  MAR  1  3  1978 

Mayor 

200     City     Hall  DOCU^':SNTS  DEPT. 

San  Francisco,    Calif,  s.f.  pu:-.lic  licpary 

Subject:   Amendment  to  Annual  Appropriation 
Ordinance;  Veto  Powers  of  Mayor 
With  Respect  Thereto 

Dear  Mayor  f4oscone: 

This  is  in  response  to  your  recent  request  for  an  opinion 
as  to  the  veto  powers  of  the  Mayor  with  respect  to  the  Amendment 
to  the  Annual  Appropriation  Ordinance  prepared  pursuant  to  the 
provisions  of  Section  1.19  of  the  San  Francisco  Administrative 
Code. 

Section  1.19  of  the  San  Francisco  Administrative  Code 
reads  in  part  as  follows : 

"As  a  prerequisite  to  the  levying  of  a  tajc 
pursuant  to  section  6.208  of  the  charter,  the 
controller  is  further  authorized  and  directed, 
concurrently  and  in  conjunction  with  the  sub- 
mission of  the  annual  tax  rate  ordinance,  to 
prepare  and  submit  to  the  board  of  supervisors, 
without  reference  or  amendment  to  the  annual 
budget,  an  amendment  to  the  annual  appropriation 
ordinance  to  effect  necessary  adjustments  pur- 
suant to  section  6.208  of  the  charter  and  other 
requirements. " 

Section  2.302  of  the  Charter  sets  forth  the  powers  and 
duties  of  the  Mayor  in  the  legislative  process  and  provides,  in 
part,  as  follows: 

"...  The  mayor  shall  either  approve  each 
resolution  or  ordinance  adopted  by  the  super- 
visors by  signing  and  returning  same  to  the 
cleric  of  the  board  within  the  time  limit,  or  he 
shall  disapprove  and  veto  any  resolution  or 
ordinance,  or  vsto  or  reduce  any  separate  appro- 
priation item  tVierein  and  shall  return  each  such 
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resolution  or  ordinance  to  the  clerk  of  the 
board  with  his  written  objections  within  the 

time  limit.  .  ."   (Emphasis  added.) 

In  viev;  of  the  foregoing,  it  is  my  ooinion  that  the  Mayor 
may  veto  the  Amendment  to  the  Annual  Appropriation  Ordinance  in 
toto  or  he  may  veto  or  reduce  any  separate  item  therein. 

Very  truly  yours. 


RAK  THOM-AS   M.    O'CONNOR 

City  Attorney 


gZ  -  '  Letter  Opinion  No.    76-52 


October  6,   1976 


MAR  1  3  1978 

DOCUMENTS  DEPT 


Mr.  John  J.  Spring 

General  Manager 

Recreation  and  Park  Department 

McLaren  Lodge,  Golden  Gate  Park 

San  Francisco,  California   94117 

Subject:   Advertising  on  Park  Lands 

Dear  Mr.  Spring: 

This  is  in  response  to  your  letter  of  September  10,  1976, 
requesting  advice  as  to  whether  advertising  is  permitted  on  park 
property  owned  by  the  City  and  County  of  San  Francisco. 

I  have  reviewed  the  materials  attached  to  your  letter. 
It  is  my  understanding  that  the  proposal  under  consideration 
by  the  Recreation  and  Park  Department  would  involve  the  installa- 
tion of  "Teemaster  units"  on  city-owned  golf  courses.   These 
units  would  consist  of  a  golf  ball  cleaner,  tee  indicator,  and 
trash  basket,  all  mounted  on  a  stanchion.   The  units  would  be 
provided  by  Teemaster  International  Inc.  in  exchange  for  its 
exclusive  rights  to  advertise  on  the  units.   Specifically, 
the  proposal  would  include  a  requirement  that  pressure-sensitive 
decals,  one  foot  square  in  area,  be  attached  to  the  trash  baskets, 
The  decals  would  display  advertisements  for  such  products  as 
"automobiles,  soft  drinks,  cigarettes,  fine  alcoholic  beverages, 
gasoline,  tires,  men's  toiletries,  etc."  as  well  as  for  "golf 
equipment. " 

Signs  located  within  the  City  and  County  of  San  Francisco 
are  regulated  under  Article  6  of  the  City  Planning  Code  (Part 
II,  Chapter  II,  San  Francisco  Municipal  Code). 
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"Sign"  is  defined  under  Section  602.18  of  the  City  Planning 
Code  to  include 

[a]ny  structure,  part  thereof,  or  device  or  in- 
scription which  is  located  upon,  attached  to, 
projected  or  represented  on  any  land  ...  which 
displays  or  includes  any  numeral,  letter,  word, 
model,  banner,  emblem,  insignia,  symbol,  device, 
light,  trademark,  or  other  representation  used  as, 
or  in  the  nature  of  an  announcement,  advertisement, 
attention-arrester,  direction,  warning  or  designation 
by  or  of  any  person,  firm,  group,  organization,  place, 
commodity,  product,  service,  business,  profession, 
or  industry. 

"General  advertising  sign"  is  defined  under  City  Planning  Code 
Section  602.7  as  follows: 

A  sign  which  directs  attention  to  a  business, 
industry  or  other  activity  which  is  sold,  offered 
or  conducted  elsewhere  than  on  the  premises  upon 
which  such  sign  is  located,  or  to  which  it  is 
affixed,  and  which  is  sold,  offered,  or  conducted 
on  such  premises  incidentally,  if  at  all. 

Insofar  as  the  proposed  "decals"  would  advertise  such  products 
as  automobiles,  alcoholic  beverages  and  gasoline,  these  decals 
are  clearly  "general  advertising  signs"  within  the  meaning  of 
City  Planning  Code  Section  602.7. 

City  Planning  Code  Section  234  provides  for  the  designation 
as  "Public  Use  Districts"  or  "P  Districts"  of  all  "land  that  is 
owned  by  a  government  agency  and  [is]  in  some  form  of  public 
use,  including  open  space."  (emphasis  added).   In  light  of  the 
provisions  of  Section  234,  park  lands,  including  golf  courses, 
owned  by  the  City  and  County  of  San  Francisco  are  classified 
as  Public  Use  Districts  for  purposes  of  regulation  under  the 
City  Planning  Code. 

Section  605  of  the  City  Planning  Code  provides  in  relevant 
part  that  "[n]o  general  advertising  sign  shall  be  permitted"  in 
Public  Use  Districts.   In  view  of  the  unqualified  prohibition 
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against  general  advertising  signs  in  park  lands  owned  by  the 
City  and  County  of  San  Francisco,  you  are  advised  that,  insofar 
as  -the  siibject  proposal  requires  the  City  to  agree  to  erect 
advertisements  supplied  by  Teemasters  International  Inc.  of  the 
type  described  above,  this  -proposal  would  be  in  clear  violation 
of  the  Municipal  Code. 

Very  truly  yours , 


DH 


THOMAS  M.  O'CONNOR 
City  Attorney 


r/ 


^  Letter  Opinion  No.  76-53 


October  8,  1976 


\m  1  3  1978 


Mr.  Gilbert  H.  Boreman 

Clerk  of  the  Board  , 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  CA   94102 

Subject:   Proposed  Initiative  Charter  Amendment 
Relating  To  Election  of  Supervisors 
By  Districts;  Effect  upon  Present  Pro- 
cedure for  Recall  of  Supervisors 

Dear  Mr.  Boreman: 

This  is  in  response  to  your  letter  of  September  29,  19  76 
wherein  you  request  my  opinion  as  to  what  effect  passage  of 
the  proposed  initiative  Charter  amendment  relating  to  the 
election  of  members  of  the  Board  of  Supervisors  by  districts 
would  have  on  the  present  procedures  for  the  recall  of  Super- 
visors. 

With  respect  to  the  recall  of  any  elective  officer,  in- 
cluding members  of  the  Board  of  Supervisors,  the  applicable 
provisions  of  the  Charter  present  I;/  provide  as  follows: 

1.   All  provisions  of  the  general  laws  of  the 
State  respecting  recall  petitions  and 
elections  shall  be  applicable  to  the  City 
and  County  except  as  otherwise  provided 
in  the  Charter.   (Charter  S<iction  9.103) 
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2.  Any  elective  official,  the  Chief  Admini- 
strative Officer,  the  Controller  or  any 
member  of  the  Board  of  Education  or  Pub- 
lic Utilities  Commission  may  be  recalled 
by  the  electors.   The  procedure  to  effect 
such  recall  shall  be  as  follows: 

A  petition  demanding  the  recall  from 
office  of  the  person  sought  to  be  recalled 
shall  be  filed  with  the  Registrar.   Said 
petition  shall  contain  a  statement  of  the 
grounds  on  which  the  recall  is  sought. 
Any  insufficiency  of  form  or  substance  in 
such  statement  shall  in  no  wise  affect  the 
validity  of  the  elction  and  proceedings 
held  thereunder.   No  recall  petition  shall 
be  filed  against  any  officer  until  he  has 
held  his  office  for  at  least  six  (6)  months. 
(Charter  Section  9.108) 

3.  If  the  petition  accompanying  a  proposed  re- 
call be  signed  by  registered  voters  equal 

in  number  to  ten  percent  (10%)  of  the  entire 
vote  cast  for  Mayor  at  the  last  preceding 
general  municipal  election  and  contains  a 
request  that  said  recall  be  sxibmitted  forth- 
with to  a  vote  of  the  electorate  at  a  special 
election,  then  the  Registrar  shall  forthwith 
call  a  special  election,  which  shall  be  held 
at  a  date  not  less  than  sixty  (60)  nor  more 
than  seventy-five  (75)  days  from  the  date  of 
calling  the  same,  at  which  said  recall  shall 
be  submitted  to  a  vote  of  the  electorate,  un- 
less within  sixty  (60)  days  of  a  general  or 
primary  election,  in  which  event  it  shall  be 
submitted  at  such  general  or  primary  elec- 
tion.  (Charter  Section  9.111) 
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4.   If  the  official  proposed  to  be  removed  at 
any  recal'l  election  shall,  as  the  result 
of  said  election,  be  recalled,  the  Mayor 
shall  appoint  his  successor  for  the  unex- 
pired term  and  the  officer  so  recalled 
shall  be  ineligible  to  hold  any  City  and 
County  office  for  two  (2)  years;  should 
said  officer  be  retained  in  his  office, 
he  shall  be  reimbursed  out  of  the  special 
election  fund  for  his  expenses  in  such  re- 
call election;  provided  that  such  payment 
shall  not  exceed  the  amount  he  is  permitted 
to  spend  under  the  Purity  of  Elections  Act 
now  in  effect.   (Charter  Section  9.113) 

With  respect  to  recall  procedures,  the  proposed  initia- 
tive Charter  amendiaem:  provides  in  part: 

"...  The  city  and  county  is  hereby  divided 
into  eleven  supervisorial  districts  as  hereinafter 
set  forth,  and,  commencing  with  the  general  muni- 
cipal election  in  19  77,  and  continuing  thereafter 
until  new  districts  are  established  as  hereinafter 
set  forth,  such  districts  shall  be  used  for  the 
election  or  recall  of  the  members  of  the  board  of 
supervisors  ..."  (Emphasis  added)   (Sec.  2.100) 

"...  the  provisions  of  Sections  9.108  and 
9.111  of  this  charter,  relating  to  recall  of  elec- 
tive officials,  shall  not  apply  to  the  .  .  .  recall 
of  members  of  the  board  of  supervisors,  but  pro- 
visions for  the  foregoing  shall  be  set  forth  in  an 
ordinance  which  shall  be  adopted  by  the  board  of 
supervisors  pursuant  hereto,  ..."  (Sec.  9.100) 

In  view  of  the  foregoing  it  is  my  opinion  that  passage  of 
the  proposed  initiative  Charter  amendment  would  have  the  fol- 
lowing effect  upon  the  present  procedure  for  the  recall  of 
Supervisors: 
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The  provisions  of  Sections  9.108  and  9.111  of  the  Charter, 
relating  to  the  recall  of  elective  officers  of  the  City  and 
County  would  have  no  application  to  members  of  the  Board  of 
Supervisors.   Rather,  provisions  for  the  recall  of  any  member 
of  the  Board  of  Supervisors  would  be  prescribed  in  an  ordi- 
nance which  the  Board  of  Supervisors  would  have  a  mandatory 
duty  to  enact.   The  provisions  of  State  law  with  respect  to. 
the  recall  of  elective  officers  would  be  applicable  to  the 
members  of  the  Board  of  Supervisors  except  as  otherwise  pro- 
vided by  the  ordinance  enacted  by  the  Board  of  Supervisors 
pursuant  to  the  provisions  of  Section  9.10  0  as  amended  by  the 
initiative  Charter  amendment  referred  to  herein.   The  provi- 
sions of  Section  9.113  of  the  Charter,  as  they  now  read, 
would  continue  to  be  applicable  to  members  of  the  Board  of 
Supervisors. 

You  are  advised  accordingly. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
JJS  City  Attorney 


^  —    Letter  Opinion  No.    76-5^ 

B^i  _  "  - 

October  l8,   1976 


MAR  1 3  1978 

DOCUMENTS  DEPT. 
S.F.  PU  ILiq  l.IErJ».RY 

Rai  Y.  Oka mo to 

Director  of  Planning 

Department  of  City  Planning  . 

100  Larkin  Street 

San  Francisco,  CA   94102 

Subject:    Legality  of  Non-Permanent  Civil  Service 

Employees  Taking  Promotional  Examinations 

Dear  Mr.  Okamoto: 

I  have  received  two  related  inquiries  from  your  department 
with  respect  to  the  legality  of  permitting  non-permanent  employees 
to  participate  in  promotional  examinations.   This  response  is  to 
both  letters. 

In  the  letter  from  your  Administrative  Secretary  he  explains 
that  fiscal  considerations  have  brought  about  the  "freezing"  or 
"defunding"  of  certain  budgeted  permanent  positions  in  the  Depart- 
ment of  City  Planning.   Therefore  certain  persons  have  been  certi- 
fied temporarily  from  eligible  lists  to  classifications  in  which 
they  otherwise  could  have  expected  permanent  calls.   In  your  sub- 
sequent letter  you  point  out  that  the  department  utilizes  a  number 
of  federally-funded  employees  occupying  limited  tenure  positions. 
You  further  observe  that  present  Civil  Service  Commission  Rule  9.04 
restricts  promotional  tests  to  employees  having  permanent  status  in 
the  designated  next  lower  rank  or  ranks. 

T^70  distinct  questions  are  presented  by  your  inquiries.  The^ 
first  is  whether  authority  exists  in  the  Charter  that  would  prohibit 
non-permanent  employees  from  participating  in  promotional  examinations. 
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The  second  question  is  whether  the  Civil  Service  Commission  is 
authorized  under  the  Charter  to  amend  its  present  Rule  9.04  to  per- 
mit non-permanent  applicants- to  take  promotional  examinations. 

With  respect  to  the  first  question,  it  would  be  helpful  to 
first  review  the  definitions  of  permanent  and  temporary  employees, 
then  examine  the  basic  policy  bases  of  a  civil  service  system,  and 
finally  analyze  relevant  provisions  of  the  Charter  relating  to  pro- 
motional examinations. 

The  term  "permanent"  employee  is  not  expressly  defined  in 
the  Charter.   However  that  terra  figures  prominently  in  several 
Charter  provisions.   For  example,  Section  8.328  provides  that  per- 
manent employees  who  miss  promotional  tests  because  of  military 
leave  may  subsequently  take  a  similar  test  so  as  not  to  be  disadvan- 
taged.  Non-permanent  employees  may  not  claim  this  benefit  conferred 
by  the  Charter.   Similarly,  in  Section  8.351,  only  permanent  employ- 
ees may  qualify  for  transfer  occasioned  by  technological  advances  or 
automation  that  results  in  lay-offs.   With  regard  to  the  uniformed 
forces,  Section  8.327  restricts  promotion  to  the  "next  lower  civil 
service  rank  attained  by  examinations.  .  . ,"  impliedly  prohibiting 
promotion  of  employees  temporarily  occupying  a  next  lower  rank. 

In  Opinion  No.  69-87,  the  phrase  "regular  full-time  permanent 
employee"  was  defined  for  purposes  of  the  salary  standardization 
ordinances  as  follows:  a 

"regular  full-time  permanent  employee  is  one  who 
has  been  appointed  to  a  full  time  position  from  a 
list  of  eligibles  and  has  completed  his  probationary 
period.   Employees  under  temporary  certification  and 
limited  tenure  certification  are  therefore  not  included." 

That  definition  is  appropriate  for  the  Charter  term  "permanent" 
employee  as  well.   Section  8.329  authorizes  the  Civil  Service  Com- 
mission to  determine  whether  a  particular  position  is,  in  character, 
"temporary,  seasonal  or  permanent.  .  ."  Further,  Section  3,340 
provides  that  any  person  appointed  to  a  permanent  position  shall 
undergo  a  probationary  period  evaluation.   The  section  concludes: 
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•'Immediately  prior  to  the  expiration  of  the 
probationary  period  the  appointing  officer  shall 
report  to  the  civil  service  commission  as  to  the 
competence  of  the  probationer  for  the  position, 
and  if  competent,  shall  recommend  permanent  appointment." 
(Emphasis  added.) 

Civil  Service  Commission  Rule  2,  Section  2.18  defines  a  permanent 
position  as: 

"A  position  enumerated  in  the  Annual  Salary 
Ordinance  for  which  funds  have  been  provided  on 
a  continuing  basis.  ..." 

Therefore  an  employee  is  "permanent"  under  the  Charter  when  appoint- 
ed from  an  eligible  list  to  a  position  regularly  funded  by  the  City, 
or  declared  permanent  by  the  Civil  Service  Commission,  and  after 
having  successfully  completed  a  probationary  period  in  the  partic- 
ular position. 

In  addition  to  the  above  provisions,  it  is  necessary  to 
examine  the  public  policy  rationale  supporting  the  civil  service 
system  itself.   It  has  been  said  that  civil  service  primarily  seeks 
to  ascertain  fitness  and  merit  for  office,  while  at  the  same  time 
avoiding  the  so-called  "spoils  system"  by  assuring  employees  of  con- 
tinuance in  office  regardless  of  the  party  in  power.   The  civil  serv- 
ice system  also  seeks  to  provide  the  opportunity  "for  promotion  as 
a  reward  for  faithful  and  honest"  service.   Allen  v.  McKinlev,  18 
Cal.2d  697,  705  (1941);   Almassv  v.  Los  Angeles  Countv  Civil  Service 
Comm. ,   34  Cal.2d  387,  404  (1949).  ' 

Charter  Section  8.326  addresses  the  general  subject  of  pro- 
motional examinations.   While  it  does  not  explicitly  restrict  such 
examinations  to  permanent  employees,  it  must  be  read  together  with 
the  above-cited  sections  as  well  as  interpreted  consistent  with  the 
policy  rationale  underlying  the  civil  service  system  itself. 

In  answering  your  first  question,  then,  it  is  my  opinion  that 
the  Charter  does  not  permit  temporary  employees  to  take  promotive 
examinations.   Such  employees  have  not  demonstrated  their  qualifica- 
tions, merit  and  fitness  in  the  lower  classification  in  order  to 
permit  promotion.   They  have  secured  temporary  appointments  without 
undergoing  a  competitive  examination  therefor,  raising  a  spectre  of 
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the  spoils  system.   To  permit  such  employees  to  participate  in  pro- 
motive examinations  would  also  disadvantage  permanent  employees  com- 
peting for  the  same  positions  who  have  demonstrated  their  faithful 
and  honest  service,  meriting  the  opportunity  to  promote.   Lastly, 
temporary  employees  are  not  subject  to  the  formalities  of  a  proba- 
tion period  such  that  their  competence  has  not  been  objectively 
established  as  required  by  the  Charter. 

Nor  is  this  opinion  affected  by  the  fact  that  certain  employ- 
ees receiving  temporary  calls  in  the  lower  classification  came  off 
civil  service  eligible  lists.   As  you  know,  highly  ranked  persons  on 
eligibility  lists  frequently  decline  to  accept  temporary  calls  be- 
cause it  may  require  leaving  another  permanent  job.   Therefore, 
people  x;orking  on  temoorary  calls  from  eligible  lists  are  often  from 
lower  ranks  thereof.   They  should  not  be  advantaged  by  the  fortui- 
tousness of  their  position  and  be  permitted  to  take  promotive  exam- 
inations.  Such  a  situation  would  be  inherently  unfair  and  destructive 
of  the  intent  behind  the  civil  service  system  as  embodied  in  the 
Charter.   In  addition,  again,  such  emoloyees  do  not  undergo  a  pro- 
bationary period  evaluation  that  affirmatively  establishes  the  com- 
petence necessary  for  promotion. 

V7ith  respect  to  limited  tenure  employees,  iny  opinion  is  the 
same  as  above.   None  of  the  safeguards  of  the  civil  service  merit 
system  described  in  this  opinion  apply  to  such  employees.   As  Section 
8.331  of  the  Charter  provides,  the  limited  tenure  employee  classif- 
ication is  to  be  resorted  to  only  in  situations  where  regular  exam- 
ination procedures  are  unavailable.   Moreover  that  section  also 
expressly  provides  that: 

"Persons  serving  under  limited  tenure  appointments 
as  in  this  section  provided  shall  by  reason  of  such  serv- 
ice  acquire  no  right  or  preference  to  permanent  civil 
service  status  as  defined  elsewhere  in  this  charter  or 
by  rule  of  the  civil  service  commission  which  is  conferred 
on  persons  completing  probationary  appointments  made  from 
lists  of  eligibles.  .  ." 

To  permit  such  employees  to  participate  in  promotive  examinations 
would  conflict  expressly  with  Section  8.331  as  well  as  the  principles 
of  the  civil  service  system  outlined  above. 
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In  answer   to  your   second  question,    it    is  my  opinion   that 
the-Civil   Service   Commission  consistent  with   the  views   expressed 
herein  could  not  amend   its   rules   to   permit   temporary  or   limited 
tenure   employees   to    participate   in   promotive   examinations. 

You  are   so   advised. 

.Very   truly   yours. 


pcy 

THOMAS  M.    O'CONNOR 


City  Attorney 


^  CJ\   AttH-iUL^ 
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MAR  1 3  1978 


DOCU^:£:NTS  DEPT. 


Ito.    James   F.    Wurm 

Assistant   General   Manager, 

Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  CA  94102 

Subject:   Status  Of  Benefits  For  Nonstriking 
City  And  County  Employees  Who  Were 
Prevented  From  Working  Because 
Services  Were  Discontinued  Due  To 
Illegal  Strike  By  Other  City  And 
Coiinty  Employees 

Dear  Mr.  Wurm: 

This  is  in  reply  to  your  recent  .inquiry  concerning  the 
loss  of  benefits  by  certain  employees  due  to  the  recent 
strike  by  craft  and  other  employees  against  the  City  and 
County.   In  particular,  there  were  apparently  some  employees 
who  were  not  affiliated  with  any  unions  and  desired  to  con- 
tinue working  but  were  unable  to  do  so  because  a  board  or 
commission  was  forced  to  cease  the  operations  of  certain 
departments  due  to  an  insufficient  work  force  or  possible 
violence  because  of  illegal  picket  lines. 

Under  these  circumstances  it  is  alleged  that  the  af- 
fected employees  lost  not  only  the  wages  they  could  have 
earned  but  were  deprived  also  for  the  period  they  could 
not  work  of  accrual  of  sick  leave  and  vacation  and  time 
in  service  for  retirement  benefits. 
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The  Charter  grants  authority  to  boards  and  commissions 
to  regulate  the  conduct  of  their  affairs  and  distribution 
and  performance  of  their  business.   (Section  3.500)   Depart- 
ment heads  are  also  granted  the  authority  to  reduce  the  work 
force  under  his  or  her  jurisdiction  to  conform  to  the  needs 
of  the  work  for  which  he  or  she  is  responsible.   (Section 
3.501) 

During  the  strike  in  question,  some  departments  may  have 
experienced  the  situation  where  an  overwhelming  majority  of 
the  department's  employees  were  on  strike  or  honoring  the 
strikers'  picket  lines  but  where  a  few  employees  were  willing 
to  work  and  to  cross  said  picket  lines.   In  those  departments 
where  it  was  impossible,  infeasible,  uneconomical  or  posed  a 
danger  to  employees  to  operate  at  less  than  full  manning,  a 
board,  commission  or  department  head  was,  in  my  opinion,  act- 
ing within  his  or  her  authority  to  close  down  the  department's 
operation  and  inform  all  concerned  employees  not  to  report  to 
the  job  site. 

When  for  a  valid  reason  there  is  no  work  required  of  an 
employee,  it  necessarily  follows  that  said  employee  is  not 
entitled  to  remuneration.   Section  8.400(g)  of  the  Charter 
provides  that  "No  officer  or  employee  shall  be  paid  for  greater 
time  than  that  covered  by  his  actual  service;.  .  ."   The  fact 
that  the  employee  was  ready  and  willing  to  go  to  work  and 
render  service  is  of  lesser  significance  than  the  fact  that 
the  City  and  County  has  no  work  for  him  or  her  to  perform. 

Accruals  of  sick  leave,  vacation  and  retirement  benefits 
require  an  examination  of  Charter  provisions.  Ordinance  and 
Civil  Service  Rules. 

Sick  Leave  Benefits:   Charter  Section  8.36  3  delegates  to 
the  Civil  Service  Commission  the  authority  to  provide  for 
leaves  of  absence  due  to  illness  or  disability  not  to  exceed 
six  (6)  months.   Civil  Service  Commission  Rule  23.07(a)  pro- 
vides that  employees  shall  be  credited  with  earning  thirteen 
(13)  working  days  of  paid  sick  leave  per  completed  year  of 
paid  service.   The  rule  contains  a  proviso  that  such  earned 
sick  leave  shall  be  credited  on  a  prorata  basis  based  upon 
the  completion  of  regularly  scheduled  paid  service  for  the 
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employees'  classification.   It  is  clear  under  this  rule  that 
sick  leave  credits  cannot  be  earned  while  the  employee  is  not 
being  paid  because  of  lay  off  or  leave  of  absence. 

Vacation  Allowance:   Under  Administrative  Code  Section 
16.11  a  vacation  allowance  muse  b3  reduced  by  one-twelfth 
(1/12)  of  the  annual  vacation  allowance  for  each  twenty-six 
(26)  accumulated  working  days  of  absence  without  pay  since 
the  last  vacation.   There  is  a  proviso  to  the  section  that 
no  reduction  shall  be  made  for  the  first  fifty-two  (52) 
working  days  of  absence  without  pay  while  on  any  authorized 
leave,  nor  for  any  period  in  which  an  employee  is  absent 
due  to  suspension  or  workers'  compensation.   Inasmuch  as 
any  employee  laid  off  because  of  the  strike  was  back  at 
work  within  a  period  of  less  than  fifty-two  (52)  working 
days,  and  because  such  a  lay  off  is  the  equivalent  of  au- 
thorized leave,  any  such  employee  must  be  credited  with 
vacation  allowance  as  though  he  or  she  had  worked  during 
the  period  of  lay  off. 

Retirement:   Charter  Section  8.509(G)(1)  provides,  for 
miscellaneous  employees,  that  the  time  in  service  to  be  in- 
cluded in  determining  whether  a  member  qualifies  for  retire- 
ment and  for  calculating  benefits  is  that  time  during  which 
the  employee  is  a  member  of  the  retirement  system  and  for 
which  he  or  she  is  entitled  to  be  paid  for  services.   Admin- 
istrative Code  Section  16.29  reinforces  the  Charter  defini- 
tion by  stating  "...  for  the  purposes  of  the  Retirement 
System  a  member  shall  be  considered  as  being  in  the  city 
service  only  while  he  is  receiving  compensation  from  the 
city  for  the  service.  .  ."   Miscellaneous  employees,  there- 
fore, can  earn  retirement  credit  only  during  periods  of 
paid  service. 

You  are  so  advised. 

Very  truly  yours, 


^„  THOMAS  M.  O'CONNOR 

City  Attorney 
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MAR  1-3  1978 

Mrs.  Margaret  G.  Maguire  .   s°°Pu'^,ucircrS:^v 

Acting  Clerk  of  the  Board 

235  City  Hall 

San  Francisco,  CA   94102 

Subject:   Your  File  No.  172-76 

Legislation  Calling  Special 
Election  For  Submission  Of 
Proposed  Charter  Amendment 
To  The  Electorate 

Dear  Mrs.  Maguire: 

This  is  in  response  to  your  letter  of  October  7,  1976 
wherein  you  request  legislation  be  drafted  providing  for  a 
special  election  to  be  held  for  the  purpose  of  submitting 
a  proposed  Charter  Amendment  amending  Section  8.404  of  the 
Charter,  relating  to  salaries  and  benefits  of  carmen,  to 
the  electorate. 


m 


With  respect  to  the  power  of  the  Board  to  call  a  spe- 
cial election,  Section  9.103  of  the  Charter  provides,  '- 
part,  as  follows: 

"...  Special  municipal  elections  shall 
be  called  by  the  registrar  when  required  by 
this  Charter  on  the  filing  of  appropriate  ini- 
tiative, referendum  or  recall  petitions,  as 
provided  by  this  Charter,  and  may  be  called 
by  the  supervisors  for  bond  issues,  declara- 
tions of  policy,  or  for  the  voting  on  candidates 
for  city  and  county  offices  not  sab:)ect  to  elec- 
tion at  general  municipal  elections.  T~.    ^ 
(Empnasis  added)         ~ 
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With  respect, to  the -power  of  the  Board  to  call  a  spe- 
cial election  on  a  proposed  amendment  to  the  City  and 
County  Charter,'  Section  34459  of  the  Government  Code  pro- 
vides, in  part,  as  follows: 

"...  The  Charter  of  a  city  and  county 
may  be  amended  ...  by  proposals  submitted 
by  the  governing  body  or  by  a  petition  signed 
by  10  percent  of  the  qualified  electors  of 
the  city  and  county,  computed  upon  the  total 
number  of  votes  cast  in  the  city  and  county 
for  all  candidates  for  Governor  at  the  last 
general  election  at  which  a  Governor  was 
elected,  or  both.   Such  proposals  shall  be 
submitted  to  the  electors  at  either  a  spe- 
cial election  called  for  that  purpose  or  at 
any  general  or  special  election."   (Emphasis 
added) 

Thus,  with  respect  to  the  power  of  the  Board  of  Super- 
visors to  submit  a  proposed  Charter  Amendment  to  the  elec- 
torate at  a  special  election,  there  is  a  clear  conflict 
between  the  Charter  of  the  City  and  County  and  general  law. 
The  general  law,  as  illustrated  by  the  provisions  of  Section 
34459  of  the  Government  Code,  supra,  clearly  authorizes  the 
Board  of  Supervisors  to  submit  a  proposed  Charter  Amendment 
at  a  special  election.   On  the  other  hand,  the  provisions  of 
Section  9.103  of  the  Charter,  supra,  clearly  prohibit  the 
Board's  calling  a  special  election  except  for  the  purposes 
recited  therein. 

Heretofore,  it  has  been  the  consistent  advice  of  this 
office  that  the  provisions  of  general  law  as  set  forth  in 
Sections  34450,  et  seq. ,  of  the  Government  Code  prevailed 
over  the  provisions  of  Sections  9.100,  et  seq.,  of  the 
Charter  with  respect  to  matters  relating  to  proposed  Charter 
Amendments.   (See:   City  Attorney  Opinions,  Nos.  73-25, 
74-42  and  74-63.) 
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However,  on  September  3,  19  76  the  San  Francisco  Superior 
Court  issued  a  minute  order  declaring  its  intention  to  grant 
a  preliminary  injunction  enjoining  the  Registrar  of  Voters 
from  refusing  to  place  an  initiative  Charter  Amendment  upon 
the  November  2,  1976  ballot  if  the  petition  relating  to  said 
initiative  measure  had  the  number  of  signatures  required  by 
the  provisions  of  the  Charter  of  the  City  and  County  rather 
than  the  number  of  signatures  required  by  the  Government  Code. 
(District  Election  of  Supervisors  Committee  for  5%  v. 
O'Connor,  San  Francisco  Superior  Court  No.  710  066.)   In  ef- 
fect, the  Court's  order  finds  that  the  provisions  of  the 
Charter  with  respect  to  proposed  Charter  Amendments  prevails 
over  the  provisions  of  general  law.   It  is  our  intention  to 
appeal  this  decision  but,  in  the  meantime,  the  power  of  the 
Board  of  Supervisors  to  call  a  special  election  to  siobmit  a 
proposed  Charter  Amendment  to  the  electorate  will  remain  open 
to  question  and  possible  legal  challenge.   For  this  reason,  I 
have  not  prepared  the  legislation  requested  herein  but  will 
await  your  further  advice  in  this  regard. 

Very  truly  yours. 


jjg  THOMAS    M.    O'CONNOR 

City  Attorney 


SP"  OJy,  A-titrL^^U.  u  r-    Letter  Opinion  No.    76-57 
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October  25,  1976 


.MAR  13  1978       .      ..    .     - 

Mrs.    Richard  Caesar  documents  dept. 

Chairraan  s.f.  pu  -.lis  lidp^.ry 

Juvenile  Justice  Commission 
375  Woods ide  Avenue 
San  Francisco^  CA  94127 

Re:  Authority  of  Member  of  Grand  Jury  to 
Resist  Disclosure  of  Testimony 

Dear  Mrs.  Caesar: 

You  have  indicated  that  the  Juvenile  Justice  Commission  has 
conducted  a  public  hearing  to  inquire  into  reports  on  the  San  Fran- 
cisco Juvenile  Court  and  its  facilities  issued  by  the  1975-76  Civil 
Grand  Jury  and  at  that  hearing  a  member  of  the  Civil  Grand  Jur^"-  who 
was  signatory  to  one  of  the  reports  and  v7ho  V7as  under  subpoena  issued 
by  the  Juvenile  Court,  refused  to  give  testimony,  except  as  to 
reference  to  the  published  reports,  in  reliance  upon  Section  924.1, 
924.2  and  924.3  of  the  Penal  Code.   Consequently  you  have  asked  for 
my  opinion  as  to  whether  the  enumerated  sections  of  the  Penal  Code 
permit  a  member  of  the  Civil  Grand  Jury  to  refuse  to  disclose  testi- 
mony, written  or  oral,  upon  which  said  Grand  Jury  relied  in  the 
issuance  of  the  reports  concerning  the  San  Francisco  Juvenile  Court 
and  its  facilities. 

It  is  a  misdemeanor  for  a  Grand  Juror  V7ilfully  to  disclose 
any  evidence  adduced  before  a  "Grand  Jur;^,^,  or  anything  that  he  hir.iself 
or  any  other  member  of  the  Grand  Jury  has  said,  or  in  v;hat  manner  he 
or  any  other  Grand  Juror  has  voted  on  a  matter  before  the  Jury,  except 
when  required  by  a  court.   (Penal  Code  Section  924.1).   Each  Grand 
Juror  is  duty  bound  to  keep  secret  v;hatever  he  or  any  other  Grand 
Juror  said  or  in  what  manner  voted  on  a  matter  before- them,  except   .::^ 
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that  a  court  can  require  a  Grand  Juror  to  disclose  testLT.ony  of  a 
witness  for  the  purpose  of  determining  whether  it  is  consistent 
v;ith  that  given  by  the  v/itness  before  the  court  or  v;here  there  is 
a  charge  of  perjury  against  the  v;itness  in  giving  his  testimony. 
(Penal  Code  Section  92't«2)  And  a  Grand  Juror  cannot  be  questioned 
about  anything  he  may  say  or  any  vote  he  may  make  in  the  Grand  Jury- 
relative  to  a  matter  legally  pending  before  the  Jury,  except  if  he 
is  guilty  of  perjury  in  making  an  accusation  or  giving  testim.ony  to 
his  fellow  jurors.   (Penal  Code  Section  924.3)  Thus,  it  appears 
clear  imder  the  Penal  Code  that  a  Grand  Juror  cannot  disclose  the 
deliberations,  testimony  or  vote  of  his  Grand  Jurj'-,  apart  from  the 
narrov;  exceptions  contained  in  same  sections  of  the  Penal  Code,  none 
of  which  are  applicable  here  based  upon  the  information  contained 
in  your  letter  of  inquiry. 

In  53  Ops.  Atty.  Gen.  200  the  Attorney  General  opined  that 
the  statutory  scheme  governing  the  disclosure  of  testimony  taken 
before  a  Grand  Jury  would  not  allov;  such  testimony  to  be  either 
made  public  or  be  turned  over  to  a  governm.enoal  agency  where  no 
form-ai  charge  has  been  made  even  if  a  report  had  been  published,  - 
As  stated  by  the  Attorney  General  (pp. 202-203)  : 

"Thus,  if  the  Grand  Jury  wishes  to  call  the  attention 
of  the  Joint  Legislative  Committee  on  Ethics  to  a  problem 
vxhich  it  feels  requires  legislation,  it  may  do  so  by  an 
appropriate  report.   It  may  not,  hovrever,  provide  the 
Comjnittee  with  a  transcript  or  the  testimony  presented 
to  it,  nor  may  that  transcript  be  meide   public.'' 

I  am  in  accord  with  the  opinion  of  the  Attorney  General, 

You  are  advised,  therefore,  that  members  of  the  Civil  Grand 
Jury,  whether  empaneled  or  discharged,  under  the  Penal  Code  Sections 
cited,  cannot  be  compelled  to  disclose  to  the  Juvenile  Justice  Com- 
mission testimony  upon  which  it  relied  in  the  preparation  of  Grand 
Jurj"-  reports  regarding  the  San  Francisco  Juvenile  Court  facilities. 

Very  truly  yours. 


EAB  THOMAS   M.    O'COmTOR 

City  Attorney 


sf  CJ^  Mf^^., 
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fv^AR  1  3  1978 

DOCUMENTS  DEPT. 

S.F.  Pu  ;lio  libp^ry 


Honorable  Henry  R.  Rolph 

Presiding  Judge 

Superior  Court  of  California 

City  and  County  of  San  Francisco 

465  City  Hall 

San  Francisco,  CA   94102 

Subject:   Additional  Grand  Jury;  Powers  Under 
Penal  Code  To  Issue  Reports  Of  Its 
Investigations 

Dear  Judge  Rolph: 

You  have  asked  for  my  opinion  on  several  matters  concerning 
the  jurisdiction  and  powers  of  the  additional  grand  jury  impan- 
elled pursuant  to  Section  904.6  of  the  California  Penal  Code. 

Your  first  inquiry  is  whether  the  additional  grand  jury  has 
the  power  to  issue  reports  concerning  its  investigations. 

Penal  Code  Section  904.6  authorizes  the  impanelment  of  an 
additional  grand  jury  in  a  city  and  county,  which  grand  jury,  by 
subdivision  (d)  of  said  section,  is  authorized  to  inquire  into 
any  matters  which  are  subject  to  grand  jury  inquiry  and  is 
granted  the  exclusive  jurisdiction  to  return  indictments. 

In  Monroe  v.  Garrett  (1971)  17  Cal.App.3d  280,  the  grand 
jury  investigated  three  (3)  criminal  cases  involving  large  num- 
bers of  public  offenses  committed  on  college  and  high  school 
campuses  and  returned  indictments;  trial  was  had,  and  numerous 
defendants  v/ere  found  guilty  of  various  charges.   Subsequent  to 
the  investigation  the  grand  jury  issued  a  lengthy  report  and 
press  release.   Plaintiff  was  a  taxpayer  who  sought  reimburse- 
ment to  the  county  for  the  amounts  spent  in  making  certain 
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recommendations  in  the  grand  jury's  report  and  press  release 
pertaining  to  an  educational  opportunity  program  and  the  ad- 
ministration of  colleges  and  high  schools  on  the  contention 
that  the  expenditirres  were  beyond  the  authority  of  the  de- 
fendants as  grand  jurors.   The  court  held  that  the  acts  of 
the  grand  jurors  in  making  the  report  were  not  beyond  their 
authority  as  grand  jurors  because  the  report  and  recommenda- 
tions arose-  out  of  a  legitimate  investigation  into  criminal 
activity' on  the  campuses,  stating  at  page  283: 

"The  grand  jury  may  inquire  into  all  public 
offenses  committed  or  triable  witliin  the  county. 
(Pen. Code,  Sec.  917;  People  v.  Beatty  (1860)  14 
Cal.  566.)   Although  the  grand  jury  should  not 
engage  in  fishing  expeditions  of  its  own,  the 
Attorney  General  has  the  authority  to  direct  the 
grand  jury  to  investigate  matters  of  public  in- 
terest.  (Pen. Code,  Sec.  923;  (1962)  2  Santa 
Clara  Law.  78,  82;  see  also  Samish  V.  Superior 
Court  (1938)  28  Cal.App.2d  685  [85  P. 2d  305].) 
Even  if  the  grand  jury  cannot  initiate  investiga- 
tions and  make  recommendations  it  can  investigate 
and  make  recommendations  if  the  investigation 
grows  out  of  legitimate  inquiry  into  criminal  or 
corrupt  activity.   (  (1964)  52  Cal. L. Rev.  116, 
122,  123.)" 

Of  reports  by  a  grand  jury,  the  court  went  on  to  say  at 
page  284: 

"In  our  system  of  government,  a  grand  jury 
is  the  only  agency  free  from  possible  political 
or  official  bias  that  has  an  opportunity  to  see 
the  picture  of  crime  and  the  operation  of  govern- 
ment relating  thereto  on  any  broad  basis.   It 
performs  a  valuable  public  purpose  in  presenting 
its  conclusions  drawn  from  that  overview.   The 
public  may,  of  course,  ultimately  conclude  that 
the  jury's  fears  were  exaggerated  or  that  its 
proposed  solutions  are  unwise.   But  the  debate 
which  reports,  such  as  the  one  before  us,  would      ■  - 
provoke  could  lead  only  to  a  better  understand- 
ing of  public  governmental  problems.   They 
should  be  encouraged  and  not  prohibited." 
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Consequently,  by  virtue  of  the  statutory  authority 
granted  by  Penal  Code  Section  904.6(d)  and  the  holding  in 
Monroe  v.  Garrett,  supra,  I"  am  of  the  opinion  that  the 
additional  grand  jury  has  the  power  to  issue  reports  and 
make  recommendations  siibsequent  to  legitimate  inquiry  into 
criminal  or  corrupt  activity.   These  reports  and  recommen- 
dations may  be  issued  where  an  indictment  has  been  returned 
(Monroe  v.  Garrett,  supra)  or  where  there  has  been  no  in- 
dictment.  Ir-.-zin  V.  Murphy  (1933)129  Cal.App.  713,  717-718, 
by  way  of  dicta,  allows  a  grand  jury  to  render  a  report  even 
where  it  has  declined  to  indict. 

Whether  a  report  should  be  made  where  an  indictment  is 
returned  is  a  matter  in  the  discretion  of  the  additional 
grand  jury.   If  the  additional  grand  jury  is  of  the  opinion 
that  a  report  might  prejudice  either  the  defense  or  prosecu- 
tion in  the  ensuing  trial,  it  may  determine  not  to  issue  any 
report,  as  was  done  by  the  19  65  grand  jury  in  the  matter  of 
the  Assessor.   On  the  other  hand,  if  the  additional  grand 
jury  determines  that  a  report  is  necessary  to  publicize  a 
particular  problem  of  crime  and  the  operations  of  government 
relating  thereto,  it  may  do  so. 

Your  second  inquiry  asks  whether  a  transcript  of  an  in- 
vestigation may  be  prepared  if  no  indictment  is  returned. 

Whenever  the  additional  grand  jury  is  conducting  an  in- 
vestigation into  a  criminal  matter,  a  stenographic  reporter 
must  be  present  to  report  in  shorthand  the  testimony  taken. 
Penal  Code  Section  938.   That  reported  testimony,  however, 
is  not  required  to  be  transcribed  and  a  transcript  prepared 
unless  an  indictment  is  returned.   Penal  Code  Sections  938 
and  9  38.1.   Thus,  the  applicable  statutes  require  a  tran- 
script where  an  indictment  is  returned  but  do  not  require  or 
prohibit  the  preparation  of  a  transcript  where  no  indictment 
is  returned. 

If  the  thrust  of  your  inquiry  concerns  the  preparation 
of  a  transcript  of  the  investigation  for  the  purpose  of  mak- 
ing said  transcript  public  or  delivery  to  some  other  govern- 
mental agency,  then  the  secrecy  of  grand  jury  testimony 
becomes  the  issue.   On  this  point  the  Attorney  General  has 
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ruled  in  53  Ops. Atty ^Gen.  200  that  the  transcript  of  testimony 
taken  before  a  grand  jury  during  a  criminal  investigation, 
which  did  not  result  in  the  return  of  an  indictment,  may  nei- 
ther be  made  public  nor  may  it  be  turned  over  to  a  governmental 
agency.   His  opinion  was  based  upon  the  secrecy  requirement  of 
Penal  Code  Sections  924.1  and  924.2.   I  concur  in  that  opinion. 

It  would  appear  then,  although  there  is  no  statutory  pre- ■ 
scription  against  preparation  of  a  transcript  of  testimony 
where  no  indictment  is  returned,  that  no  useful  purpose  would 
be  served  by  the  preparation  of  such  transcript. 

Your  last  inquiry  is  whether  the  additional  grand  jury  may 
return  an  indictment  solel^^for  a  misdemeanor. 

Under  Penal  Code  Section  917  the  grand  jury  may  inquire 
into  all  public  offenses  committed  or  triable  within  the  county 
and  present  them  to  the  court  by  indictment.   Thus,  indictments 
can  only  be  returned  for  offenses  which  are  triable  in  Superior 
Court.   See  Ex  Parte  Wallingford  (1882)  60  Cal.  103. 

With  exceptions  not  pertinent  here,  the  Municipal  Court  is 
given  jurisdiction  in  all  criminal  cases  amounting  to  misde- 
meanor.  Penal  Code  Section  1462.   Consequently,  the  Superior 
Court  has  no  jurisdiction  to  try  a  misdemeanor  and  there  is  no 
basis  for  an  indictment  for  a  misdemeanor.   See  In  re  Grosbois 
(1895)  109  Cal.  445. 

Based  upon  the  foregoing,  I  am  of  the  opinion  that  the 
additional  grand  jury  may  not  return  an  indictment  solely  for 
a  misdemeanor. 

You  are  so  advised. 

Very  truly  yours. 


EAB  THOriAS  M.    O'CONNOR 

City  Attorney 
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S>.  PU  ^uic 


Mr.   Thad  Brox^n 

Tax  Collector 

107  City  Hall 

San  Francisco,  CA  94102 

Subject:   Applicability  of  Business  and  Payroll  Expense  Taxes 
To  Activities  Occurring  on  Federal  Property 

Dear  Mr.  Brown: 

This  is  in  response  to  your  question  on  V7hether  or  not  the 
San  Francisco  Business  Tax  and/or  Payroll  Expense  Tax  apply  to 
otherwise  taxable  business  activity  occurring  on  federal  lands 
within  the  boundaries  of  the  City  and  County. 

The  Constitution  of  the  United  States  (Article  1,  Section 
8,  Clause  11)  gives  to  the  Congress  the  power  to  exercise  ex- 
clusive legislative  authority  over  federal  property  necessary 
for  the  functions  of  the  federal  government.   Prior  to  1939  the 
State  of  California  reserved  only  the  right  to  serve  civil  or 
criminal  process  upon  lands  ceded  to  the  federal  government.  The 
power  to  impose  taxes  on  transactions  occurring  within  federal 
lands  was  not  retained  by  the  state. 

On  March  2,  1897,  the  State  of  California  ceded  exclusive 
jurisdiction  to  the  United  States  for  all  land  then  held  by  the 
federal  government.   In  Standard  Oil  of  California  v.  State  of 
California  (1933)  291  U.S.  242,  244-245;  78  L.£d  77b,  the  Supreme 
Court  stated: 
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".  .  .it  seems  plain  that  by  the  act  of  1897 
California  surrendered  every  possible  claim  of  right 
to  exercise  legislative  authority  within  the  Presidio  - 
put  that  area  beyond  the  -field  of  operation  of  her 
laws  ...  A  state  cannot  legislate  effectively  con- 
cerning matters  beyond  her  jurisdiction  and  within 
territory  subject  only  to  control  by  the  United  States." 

The  Act  of  1897  ceded  to  the  United  States  the  following 
lands  v;ithin  the  City  and  County  of  San  Francisco: 

1.  The  Presidio  of  San  Francisco  (all  acreage  acquired 
by  1923); 

2.  Fort  Mason  (all  acreage  acquired  by  1935); 

3.  U.S.  Customs  House  (555  Battery  Street)  (Property 
acquired  1854); 

4.  Marine  Hospital  (Lake  Street)  (Exclusive  jurisdiction: 
1897); 

5.  Fort  Miley  Hospital  (acreage  acquired  1893); 

6.  U.S.  Post  Office  (7th  and  Mission  Streets)  (property 
acquired  prior  to  1897); 

7.  Yerba  Buena  Island  (Exclusive  jurisdiction:  1897); 

8.  Old  Mint  (88  -  Fifth  Street)  (Exclusive  jurisdiction: 
1863). 

Section  34  of  the  Political  Code,  now  Government  Code  Section 
126(e),  was  amended  in  1939  to  reserve  in  the  state  and  its  polit- 
ical subdivisions  the  power  of  taxation  on  lands  acquired  by  the 
United  States  after  September  10,  1939: 

Section  126(e) 

"In  granting  this  consent,  the  Legislature  and 
the  State  grant  concurrent  jurisdiction  on  and  over 
the  land  to  the  United  States,  excepting  and  reserv- 
ing state  jurisdiction  on  and  over  the  land  for  the 
execution  of  civil  and  criminal  process  and  to  enforce 
the  laws  of  the  State  of  California  in  all  cases,  and 
the  State's  entire  power  of  taxation  including  that  of 
each  state  agency,  county,  city,  city  and  county,  pol- 
itical subdivision  or  public  district  or  in  the  State; 


Loiber  Opinion  No.  76-59 


Thad  Brown  3  November  4,  1976 


and  reserve  to  all  persons  residing  on  such  land 
all  civil  and  political  rights,  including  the  right 
of  suffrage,  which  they  might  have  were  this  con- 
sent not  given." 

The  City  and  County  of  San  Francisco,  through  Section  126(e), 
has  the  power  to  aoply  taxes  to  transactions  occurring  on  lands  in 
which  exclusive  jurisdiction  vested  with  the  United  States  after 
September  10,  1939  (the  effective  date  of  the  legislation).   Pro- 
perty falling  under  this  category  includes,  among  others.  Treasure 
Island  and  the  Federal  Building  at  450  Golden  Gate  Avenue. 

The  United  States  does  permit  certain  taxes  to  be  collected 
from  transactions  occurring  on  all  federal  lands,  regardless  of  any 
reservation  of  the  right  to  tax  by  the  State.   On  July  30,  1947, 
Title  4,  Section  106  of  the  United  States  Code  was  enacted.  Section 
106(a)  permits  the  levying  of  state  and  local  governmental  income 
taxes  on  transactions  occurring  on  federal  lands  within  the  taxing 
jurisdiction. 

Section  106.   Same;   income  tax 

"(a)   No  person  shall  be  relieved  from  liability 
for  any  income  tax  levied  by  any  State,  or  by  any  duly 
constituted  taxing  authority  therein,  having  jurisdic- 
tion to  levy  such  a  tax,  by  reason  of  his  residing  within 
a  Federal  area  or  receiving  income  from  transactions 
occurring  or  services  performed  in  such  area;  and  such 
State  or  taxing  authority  shall  have  full  jurisdiction 
and  power  to  levy  and  collect  such  tax  in  any  Federal 
area  within  such  State  to  the  same  extent  and  with  the 
same  effect  as  though  such  area  was  not  a  Federal  area. 

"(b)  The  provisions  of  subsection  (a>  shall  be 
applicable  only  with  respect  Lo  income  or  receipts 
received  after  December  31,  1940.   July  30,  1947, 
C.389,  §1,  61  Stat.  641." 

Title  4,  Section  110(c)  defines  "income  tax"  to  include  a 
tax  measured  by  gross  receipts: 
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"The  term  'income  tax'  means  any  tax  levied 
on,  with  respect  to,  or  measured  by  net~Tncome, 
gross  income  or  gross  receipts." 
(Emphasis  added.) 

("Person"  is  defined  as  any  individual,  trust,  estate,  part- 
nership, association,  company,  or  incorporation.) 

The  Supreme  Court  in  Howard  v.  Commissioners  of  Sinking  Fund 
of ^Citv  of  Louisville.  Ky.   1953,  73  S.Ct.  465,  344  U.S.  6Z4,  91 
L.Ed  61/,  621,  concluded  that  an  occupational  license  tax  measured 
by  gross  rscaipcs  from  work  performed  in  a  city  is  an  "income  tax" 
under  .Title  26,  Section  106  of  the  United  States  Code: 

"Thus  the  right  is  specifically  granted  to  the 
City  of  Louisville  as  a  taxing  authority  of  Kentucky 
to  levy  and  collect  a  tax  measured  by  the  income  or 
earnings  of  any  party  receiving  income  from  transac- 
tions occurring  or  services  performed  in  such  area.  .  . 
to  the  same  extent  and  x^ith  the  same  effect  as  though 
such  area  was  not  a  Federal  area.   In  other  words, 
Kentucky  was  free  to  tax  earnings  just  as  if  the  Federal 
Government  were  not  there." 

(See  also  City  of  Portsmouth  v.  Fred  C.  Gardner  Co.,  Inc., 
Va.  1975  211  S.E.  2d  259.)  '  ~ 

The  Congress  of  the  United  States  has,  through  the  enactment 
of  Title  26,  Section  106,  permitted  the  City  and  County  of  San 
Francisco  to  collect  a  gross  receipts  tax  from  persons  doing  busi- 
ness on  all  federal  lands  within  the  boundaries  of  the  City  and 
County.   The  Business  Tax,  which  is  measured  by  gross  receipts  is 
such  a  tax.   Hovjever,  the  Payroll  Tax  ordinance  is  only  applicable 
to  persons  doing  business  on  property  acquired  by  the  United  States 
after  September  10,  1939. 

Business  activity  conducted  upon  state  lands  is  subject  to 
the  taxing  authority  of  the  City  and  County  of  San  Francisco.  In 
City  of  Los  Angeles  V.  AEC  Los  Angeles   (1973)  33  C.A.3d  933,  the 
Court  ruled  that  a  business  license  tax  is  not  a  regulatory  meas- 
ure and  therefore  does  not  impinge  on  the  sovereign  power  of  the 
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state.   A  non-regulatory  tax  imposed  upon  business  activities 
undertaken  on  state  land  is  a  tax  on  the  person  doing  business 
with  the  state  and  not  the  state.   Therefore,  the  Business  Tax 
and  Payroll  Expense  Tax  are  collectable  from  those  doing  business 
on  state  lands  within  the  City  and  County  of  San  Francisco  regard- 
less of  the  acquisition  date  of  the  land. 

Therefore,  it  is  my  opinion  that: 

(1)  The  Business  Tax,  which  is  a  license  tax  measured  by 
gross  receipts  from  business  transactions  within  the  City  and  Coun- 
ty, is  collectable  from  persons  doing  business  on  all  federal  lands 
within  the  City  and  County  of  San  Francisco,  pursuant  to  the  pro- 
visions of  Title  26,  Section  106  of  the  United  States  Code;   and 

(2)  The  Payroll  Expense  Tax  is  applicable  to  payroll  ex- 
pense generated  on  lands  acquired  by  the  United  States  after 
September  10,  1939,  (Government  Code  Section  126(e))  but  is  not 
applicable  to  payroll  expense  generated  on  federal  lands  acquired 
on  or  before  that  date. 

Very  truly  yours, 


■^^^  THOMAS  M.  O'CONNOR 

City  Attorney 


5P  CU^  A'thf^i^. 
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r^AR  1 3  1978 


Mr.  S.  M.  Tatarian 

Director  of  Public  Works 

Department  of  Public  Works 

City  and  County  of  San  Francisco 

260  City  Hall 

San  Francisco,  CA   9  4102 

Subject:   State  High  Rise  Fire  Regulations 
(California  Health  and  Safety 
Code  Section  13213) 

Dear  Mr.  Tatarian: 

This  is  in  response  to  your  inquiries  regarding  the  en- 
forcement responsibilities  of  the  Bureau  of  Building  Inspection 
under  State  fire  regulations  for  existing  high  rise  structures 
promulgated  pursuant  to  Health  and  Safety  Code  Section  13213. 

1.   Must  the  Bureau  of  Building  Inspection  determine 
that  a  building  conforms  to  State  high  rise 
structure  fire  regulations  prior  to  approving 
a  construction  permit? 

Section  13214  of  the  Health  and  Safety  Code  provides  that 
enforcement  of  high  rise  structure  fire  regulations  (19  Adm. 
Code  17.33,  et  seq.)  "shall  be  enforced  in  the  same  manner  as 
provided  in  Sections  13145  and  13146."   These  Sections  provide 
in  pertinent  part  that  the  "chief  of  any  city  or  county  fire 
department  .  .  .  and  their  authorized  representatives  shall 
enforce  in  their  respective  areas  regulations  that  have  been 
formally  adopted  by  the  State  Fire  Marshal." 
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State  law  generally  permits  a  local  legislative  body  to 
impose  a  duty  imposed  upon  one  municipal  officer  by  State  law 
on  another  municipal  officer  who  is  charged  with  the  perform- 
ance of  duties  of  the  same  character.   (See  Government  Code 
Section  34004.)   However,  this  general  rule  does  not  apply  to 
local  enforcement  of  State  fire  regulations  because  Health 
and  Safety  Code  Section  13146.5  provides  that  such  enforce- 
ment "shall  not  be  carried  out  by  other  persons  pursuant  to 
Section  34004  of  the  Government  Code." 

Apart  from  the  fact  that  State  law  does  not  permit  the 
Board  of  Supervisors  to  reimpose  duties  related  to  enforce- 
ment of  State  fire  regulations,  the  City  Charter  imposes  the 
responsibility  for  such  enforcement  on  the  Fire  Department. 
Charter  Section  3.545  provides  in  part  that  the  Chief  of  the 
Fire  Department 

"...  shall  hold  the  assistant  chief  of 
department,  division  of  fire  prevention  and  in- 
vestigation, to  the  responsibility  and  authority 
for  enforcement  of  laws  and  statutes  of  the  State 
of  California.  .  .  pertaining  to  matters  of  fire 
prevention  ..." 

Furthermore,  Charter  Section  3.545,  in  providing  for  the  ad- 
ministrative relationship  between  the  Fire  Department  and  the 
Department  of  Public  Works,  requires  that  the  responsibility 
for  enforcement  of  State  fire  regulations  be  retained  by  the 
Fire  Department  even  where  such  regulations  overlap  local 
building  regulations  enforced  by  the  Department  of  Public 
Works.   Charter  Section  3.545  provides,  in  part,  as  follows: 


"  .  .  .  the  Bureau  of  Fire  Prevention  and 
Public  Safety  shall  inspect  all  .  .  .  premises 
regulated  by  Title  19  of  the  California  Admin- 
istrative Code  ...  to  determine  whether  or 
not  compliance  is  being  had  with  statutes,  reg- 
ulations and  ordinances  relative  to  fire  pre- 
vention .  .  .  [and]  shall  enforce  said  statutes, 
regulations  and  ordinances  .  .  .  [and]  shall  de- 
tail to  the  Department  of  Public  Works  such 
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personnel  as  necessary  to  review  and  check  plans 
[submitted  as  part  of  construction  permit  appli- 
cations] relative  to  requirements  of  the  Fire 
Code  [which  incorporates  by  implication  19  Admin. 
Code  17.33,  et  seq.]  and  shall  report  any  par- 
ticulars of  non-compliance  to  the  Director." 

In  light  of  the  foregoing,  you  are  advised  that  the  Bureau 
of  Building  Inspection  has  neither  responsibility  nor  authority 
to  determine  whether  a  building  is  in  violation  of  the  State 
high  rise  structure  fire  regulations  before  approving  a  con- 
struction permit  for  that  building. 

2.   In  view  of  the  fact  that  Health  and  Safety  Code 
Section  13213  does "not  provide  reimbursement 
for  costs  incurred  in  local  implementation~of 
State  fire  regulations  and  the  Boara  of  Super- 
visors has  not  approved  additional  personnel, 
what  is  the  legal  responsibility  of  the  Bureau 
of  Building  Inspection  in  not  processing  per- 
mits sought  by  owners  to  bring  their  buildings 
into  compliance  with  State  high  rise  structure 
fire  regulations? 

Absence  of  State  Reimbursement 

Authority  for  the  enactment  of  ordinances  regulating  the 
issuance  of  building  permits  is  contained  in  City  Charter  Sec- 
tion 7.704  which  provides  in  part  that  the 

"...  Board  of  Supervisors  shall  regulate, 
by  ordinance  the  issuance  .  .  .  of  .  .  .  permits 
.  .  .  for  .  .  .  privileges  which  affect  the  .  .  • 
fire  prevention  [or]  welfare  .  .  .  of  or  in  the 
city  and  county  .  .  .   Such  ordinance  shall  fix 
the  fees  or  licenses  to  be  charged." 

Charter  Section  6.402  provides  that  "[f]ees  or  licenses  to 
be  charged  under  ordinances  referred  to  in  Section  7.704  shall 
not  be  less  than  the  cost  to  the  city  and  county  of  regulation 
and  inspection." 
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In  light  of  Charter  Sections  7.704  and  6.402,  the  fee 
schedules  set  forth  in  Building  Code  Section  303. A,  et  seq. , 
are  required  to  cover  all  costs  associated  with  the  proces- 
sing of  construction  permits.   If  the  actual  cost  of  pro- 
cessing permits  exceeds  the  fees  provided  under  the  Building 
Code,  the  Director  of  Public  Works,  through  the  Chief  Admin- 
istrative Officer,  has  the  responsibility  for  recommending 
that  the  fees  be  readjusted  to  comply  with  Charter  Section 
6.402.   (See  Charter  Section  3.501.)   In  any  event,  insofar 
as  permit  fees  are  required  to  cover  the  costs  involved  in 
processing  permit  applications  regardless  of  the  purpose  for 
which  the  application  is  made,  you  are  advised  that  the  fail- 
ure of  the  State  to  provide  additional  funds  for  the  purpose 
of  implementing  its  high  rise  structure  fire  regulations  has 
no  bearing  on  the  responsibilities  of  the  Superintendent  in 
processing  permit  applications  made  for  the  purpose  of  com- 
plying with  those  regulations. 

Failure  of  Board  to  Approve  Additional  Inspectors 

Section  2  of  the  Public  Works  Code  (Part  II,  Chapter  X, 
of  the  San  Francisco  Municipal  Code)  provides  in  relevant  part 

that: 

"... [i]n  any  case  where  plans  and  specifi- 
cations are  by  ordinance  required  to  be  filed  with 
an  application  for  permit,  the  Central  Permit  Bu- 
reau shall  transmit  such  plans  and  specifications 
to  the  Bureau  of  Building  Inspection,  and  other 
departments  or  bureaus  required  to  act  thereon 
shall  inspect  such  plans  and  specifications  at 
the  offices  of  said  bureau.   The  Central  Permit 
Bureau  shall  receive  applications  for  permits  for 
the  following  purposes  and  shall  refer  such  appli- 
cations or  notice  thereof,  to  departments  and 
bureaus  designated  in  connection  with  each  spe- 
cific purpose,  each  of  which  departments  and 
bureaus  shall  approve  or  disapprove  each  such 
application  with  due  diligence;  ~~' 
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"(a)   Building,   For  the  erection,  alteration, 
reconstruction,  shoring,  \inderpinning  or  demolition 
of,  or  the  excavation  for,  any  building,  including 
scaffolding  required  by  such  operations  —  to  the 
Bureau  of  Buildins  Bjisoection  .  .  . 


"(d)   Refrigerating  and  Sprinkler  Systems.  For 
the  installation,  alteration  or  reconstruction  of  any 
refrigerating  or  sprinkler  systems,  fire  appliances 
and  equipment  fixtures  or  apparatus  in  and  for  the 
use  of  any  building  --to  the  Department  of  Public 
Health,  Bureau  of  Building  Inspection  ..." 
( emphasis  added) 

In  view  of  the  mandatory  language  of  Section  2,  "the  Bureau  of 
Building  Inspection  .  .  «  shall  approve  or  disapprove  each  such 
application  with  due  diligence,"  and  the  absence  of  any  language 
limiting  or  modifying  the  Bureau's  duty  to  determine  whether 
permit  applications  shoiild  be  approved,  insufficient  personnal 
is  not  a  legitimate  basis  for  the  Bureau's  refusal  to  process 
a  permit  application. 

Therefore,  you  are  advised  that,  to  the  extent  that  build- 
ing permits  are  required  for  work  done  for  the  purpose  of  com- 
pliance with  State  fire  regulations,  the  Bureau  of  Building 
Inspection  must  review  required  plans  and  specifications  and 
must  act  on  permit  applications  with  due  diligence.  You  are 
further  advised  that  since  the  Superintendent's  approval  of 
permit  applications  is  a  prerequisite  to  the  issuance  of  per- 
mits by  the  Central  Permit  Bureau  (see  Building  Code  Section 
302. A),  his  refusal  to  approve  a  pennit  solely  on  the  basis  of 
his  finding  that  there  are  ins\iff icient  inspection  personnel 
would  be  tantamount  to  a  denial  of  the  permit  application  from 
which  the  applicant  may  aopeal  to  the  Board  of  Permit  Apaeals. 
(See  Charter  Section  7.70^.) 

3,   Insofar  as  the  enforcement  of  State  high  rise 
structure  fire  regulations  is  a  State^mandated 
program,  is'  the  Board  of  Supervisors  reauired 
to  orovlde  additional  inspection  personnel  in 
the  absence  of   State  financing  of  the  program? 
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As  discussed  under  question  1.  above,  enforcement  of 
the  high  rise  structure  fire  regulations  is  provided  under 
Sections  13145  and  13146  of  the  Health  and  Safety  Code. 
Section  13145  provides  as  follows: 

".  .  .  The  State  Fire  Marshal,  the  Chief 
of  any  city  or  county  fire  department  or  fire 
protection  district,  and  their  authorized  rep- 
resentatives shall  enforce  in  their  respective 
areas  regulations  that  have  been  formally 
adopted  by  the  State  Fire  Marshal  for  the  pre- 
--  vention  of  fire  or  for  the  protection  of  life 
and  property  against  fire  or  panic." 

Section  13146  provides  as  follows: 

"...  The  division  of  authority  for  en- 
forcement of  such  rules  and  regulations  shall 
be  as  follows: 

"(a)   The  chief  of  any  city  or  county  fire 
department  or  fire  protection  district,  and 
their  authorized  representatives,  shall  enforce 
the  rules  and  regulations  in  their  respective 
areas. 

" (b)   The  State  Fire  Marshal  shall  have  au- 
thority to  enforce  the  rules  and  regulations  in 
areas  outside  of  corporate  cities  and  county  fire 
protection  districts. 

"(c)   The  State  Fire  Marshal  shall  have  au- 
thority to  enforce  the  rules  and  regulations  in 
corporate  cities  and  county  fire  protection  dis- 
tricts upon  request  of  the  chief  fire  official 
or  the  governing  body." 

In  view  of  the  provision  under  Section  13146(c)  permitting 
enforcement  of  the  high  rise  structure  fire  regulations  to  be 
carried  out  by  the  State  Fire  Marshal  at  the  request  of  either 
the  Board  of  Supervisors  or  the  Chief  of  Fire  Prevention  and 
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Investigation,  the  enforcement  of  these  regulations  is  not  a 
State-mandated  program  such  as  would  require  the  allocation 
of  additional  city  or  county  resources  to  carry  out  inspec- 
tions under  the  enforcement  program. 

4.   Is  any  personal  liability  incurred  by  the 
Superintendent  of  Building  Inspection  by 
permitting  alterations  to  be  done  in 
buildings  subject  to  State  high  rise 
structure  fire  regulations  without  re- 
quiring buildings  to  be  brought  into 
compliance  with  such  regulations? 

Section  3.545  of  the  City  Charter,  in  part,  requires  the 
Bureau  of  Fire  Prevention  and  Public  Safety  to 

"...  examine  the  application,  plans  and 
specifications  for  .  .  .  alterations  or  repairs 
estimated  to  exceed  $1,000  in  cost  of  .  .  . 
premises  regulated  by  Title  19  of  the  California 
Administrative  Code.  .  ." 

and 

".  .  .by  written  report,  filed  with  the 
director  of  Public  Works,  approve  such  plans 
and  specifications  or  report.  .  .  the  particu- 
lars wherein  noncompliance  exists,  and  upon 
modification  of  the  application,  plans  and 
specifications  to  comply  therewith,  the  bureau 
shall  inform  said  director  of  its  approval." 

Charter  Section  3.545  also  prohibits  the  issuance  of  any  permits 
for  alteration  or  repair  exceeding  One  Thousand  Dollars  ($1,000.) 
on  buildings  regulated  by  Title  19  unless  the  required  plans  and 
specifications  are  approved  by  the  Bureau  of  Fire  Prevention  and 
Public  Safety. 

In  light  of  the  above  quoted  charter  provisions  you  are  ad- 
vised that  if_  the  Bureau  of  Fire  Prevention  and  Public  Safety 
were  to  determine  that  a  building  for  which  a  permit  application 
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has  been  made  for  alterations  exceeding  One  Thousand  Dollars 
($1,000.00)  in  cost  is  an  "existing  high  rise  structure"  as 
defined  under  Health  and  Safety  Code  Section  13210(a)  and 
Section  13210 (b)  and  were  to  determine  that  the  building  is 
not  in  compliance  with  Section  17.53  of  Title  19  of  the 
California  Administrative  Code  and  were  to  notify  the  Super- 
intendent of  the  particulars  of  the  noncompliance,  then  the 
Superintendent's  issuance  of  the  permit  without  the  approval 
of  the  Bureau  of  Fire  Prevention  and  Public  Safety  of  the 
plans  and  specifications  and  any  modifications  thereof  would 
be  in  violation  of  Charter  Section  3.545.   Any  permit  issued 
in. violation  of  Charter  Section  3.545  would  be  void. 

However,  the  Superintendent's  personal  liability,  if 
any,  for  approving  a  permit  application  in  violation  of  Sec- 
tion 3.545  would  depend  on  the  facts  and  circumstances  in- 
volved in  a  particular  case.   Therefore,  I  express  no  opinion 
on  the  question  of  the  Superintendent's  personal  liability  at 
this  time. 

Very  truly  yours. 


DH  THOMAS  M.  O'CONNOR 

City  Attorney 


^      ■C^     C  O  —   Letter  Opinion  No.    75-ol 


November  10,   I976 


MAR  13  1978 


DOCU^'ENTS  DEPT. 
S.F.  PU  XIO  UICa«;RY 


Civil  Service  Cornmission 

151  City  Hall 

San  Francisco,  California   94102 

Subject:   Veterans'  Preference,  Section  8.324, 
Charter,  Active  Military  Operations 
During  Vietnam  Conflict 

Gentlemen: 

This  is  in  response  to  your  request  for  my  opinion  on 
what  is  the  effective  date  of  the  commencement  of  "active 
military  operations"  for  the  Vietnam  conflict  in  determining 
eligibility  for  veterans'  preference  under  Section  8.324  of 
the  Charter. 

The  particular  fact  situation  giving  rise  to  this 
request  concerns  an  eligible  on  civil  service  entrance  list 
No.  E-3  for  Class  5277  Planner  I  which  list  was  adopted 
March  24,  1976.   The  subject  eligible  requested  veterans' 
preference  for  military  service  during  the  period  December  27, 
1961  to  September  4,  1964,  on  which  date  he  was  honorably 
discharged  from  the  U.S.  Marine  Corps.   The  Civil  Service 
Commission  rejected  his  request  for  veterans'  preference  on 
the  ground  that  he  did  not  serve  for  thirty  days  during  a 
"time  of  war"  as  that  term  is  defined  in  Section  8.324  of 
the  Charter  and  Section  9.14(g)  of  the  Civil  Service  Rules. 

Section  8.324  of  the  Charter  governs  the  entitlement 
to  veterans'  preference  in  examinations.   This  section  was 
amended  in  June  1976,  but  the  applicable  portion  of  Section 
8.324  was  unaffected.   Section  8.324  provides  that  honorably 
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discharged  veterans  with  thirty  days  of  actual  service  in  time-  • 
of  war  who  pass  a  civil  service  examination  shall  be  entitled 
to  an  additional  5%  credit  for  entrance  examinations.   "Time 
of  war"  is  defined  in  Section  8.324  as  follows: 

" (a)   The  period  of  time  from  the  commence- 
ment of  a  war  as  shown  by  any  declaration  of  war 
of  the  Congress  of.  the  United  States,  or  by  any 
statute  or  resolution  of  the  Congress  a  purpose 
of  which  is  to  declare  in  any  manner  the  existence 
of  a  state  of  war,  until  the  time  of  termination 
thereof  by  any  truce,  treaty  of  peace,  cessation 
of  hostilities,  or  otherwise. 

" (b)  The  period  of  time  during  which  the 
United  States  is  or  has  been  engaged  in  active 
military  operations  against  any  foreign  power, 
whether  or  not  war  has  been  formally  declared. 

" (c)   The  period  of  time  during  which  the 
United  States  is  or  has  been  assisting  the  United 
Nations  or  any  nation  or  nations  in  accordance 
with  existing  treaty  obligations,  in  active 
military  operations  against  any  foreign  power, 
whether  or  not  war  has  been  formally  declared. 

" (d)   The  period  of  time  during  which  the 
United  States  is  engaged  in  a  campaign  or  expedi- 
tion in  which  a  medal  has  been  authorized  by  the 
government  of  the  United  States;  provided,  how- 
ever, that  no  person  shall  be  eligible  for  the 
benefits  provided  for  veterans  in  this  section 
unless  he  shall  have  been  eligible  to  receive 
such  a  medal, " 

The  phrase  time  of  v/ar  is  also  defined  in  Section  9.14(g) 
of  the  Civil  Service  Rules.   The  Vietnam  conflict  i.s  therein 
defined  as: 

"4)   The  period  of  time  during  which  the 
United  States  armed  forces  became,  engaged  in 
active  military  operations  in  South  Vietnam 

against  North  Vietnam  beginning  March  7,  19 o^, 
and  to  end  with  the  date  of  cessation  of  such 
active  military  operations." 
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The  subject  employee  claims  that  he  is  entitled  to  a 
veterans'  preference  under  Section  8.324(b)  of  the  Charter 
because  he  had  thirty  days  of  actual  service  in  a  period  dur- 
ing which  the  United  States  was  engaged  in  assisting  South 
Vietnam  in  "active  military  operations"  against  the  North 
Vietnamese  forces.   Section  8.324(b)  provides: 

" (b)  The  period  of  time  during  which  the 
United  States  is  or  has  been  engaged  in  active 
military  operations  against  any  foreign  power, 
whether  or  not  war  has  been  formally  declared." 

This  office  has  researched  various  authorities  in  order 
to  determine  when  active  military  operations  by  the  United 
States  commenced  in  Vietnam.   The  United  States  had  assigned 
military  advisors  to  the  South  Vietnamese  for  several  years 
prior  to  our  active  military  involvement  in  Vietnam  for  the 
purpose  of  assisting  South  Vietnam  in  developing  its  army  and 
defenses.   Such  U.S.  involvement  could  not,  in  my  opinion,  be 
considered  as  "active  military  operations"  against  a  foreign 
power  by  the  United  States,   The  period  during  which  the  United 
States  had  such  military  advisors  in  South  Vietnam  does  not, 
therefore,  come  within  the  definition  of  "time  of  war"  under 
Section  8.324(b)  of  the  Charter. 

In  my  opinion,  August  5,  1964  was  the  date  on  which  the 
United  States  passive  role  as  military  advisor  changed  to  that 
of  assuming  active  military  operations  against  North  Vietnam. 
On  that  date,  the  President  sent  a  message  to  Congress  advising 
it  that  U.S.  naval  vessels  had  been  attacked  by  the  North 
Vietnamese  and  that  he  had  directed  U.S.  armed  forces  on 
August  5,  1964,  to  take  retaliatory  air  action  against  North 
Vietnam  gunboats  and  supporting  facilities.   Two  U.S.  aircraft 
were  lost  in  that  August  5th  action.   The  President  in  his 
message  to  Congress  detailed  the  chronology  of  events  leading 
up  to  our  retaliatory  actions;  and  he  requested  Congress  to 
adopt  a  Joint  Resolution  affirming  the  national  determination 
that  "all  such  attacks  will  be  met,  and  that  the  United  States 
will  continue  in  its  basic  policy  of  assisting  the  free  nations 
of  the  area  to  defend  their  freedom."   (See  President's  message 
to  Congress  dated  August  5,  1964,  House  Document  No.  333,  88th 
Congress,  2d  Session.) 
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In  response  to  the  President's  request,  a  Joint  Reso- 
lution was  introduced  in  Congress.   Secretary  of  State  Dean 
Rusk  and  Secretary  of  Defense  Robert  S.  McNamara  testified 
before  the  CoinjT'.ittee  on  Foreign  Affairs  of  the  House  of 
Representati-  -  -  c,^    co  ch^  specific  events  of  the  North  Viet- 
namese atracks  on  U.S.  naval  vessels  and  of  our  retaliatory 
air  strikes  ordered  by  the  President  on  August  5,  1964. 

Secretary  of  Defense  McNamara  gave  the  following  account 
of  the  surrounding  events  of  this  incident: 

On  August  2,  19  64,  two  North  Vietnam  FT  boats  fired 
torpedoes  at  the  USS  Maddox,  a  destroyer,  and  it  opened  fire 
in  self-defense.   A  third  hostile  PT  boat  also  fired  a  torpedo 
and  directed  gun  fire  at  the  Maddox.   A  U.S.  aircraft  carrier, 
USS  Ticonderoga,  dispatched  aircraft  to  attack  the  enemy  PT 
boats.   The  three  enemy  PT  boats  were  damaged  by  U.S.  aircraft 
and  artillery  from  the  Maddox.   On  August  3,  1964,  the  President 
ordered  that  Navy  patrols  continue  their  patrols  in  the  Gulf 
of  Tonkin  and  instructed . such  patrols  to  attack  any  force  which 
attacked  them  in  international  waters.   On  August  4,  1964,  the 
Maddox  reported  radar  contact  with  unidentified  surface  vessels 
who  were  paralleling  that  ship  and  her  sister  destroyer,  the 
USS  Turner  Joy.   The  destroyers  later  reported  that  they  were 
under  continuous  torpedo  attack  and  were  engaged  in  defensive 
counterfire.   U.S.  destroyers  sunk,  two  of  the  attacking  craft. 
On  the  evening  of  August  4,  1964,  the  President,-  after  consulting 
with  the  Congressional  leadership,  informed  the  American  people 
of  these  episodes.   On  August  5,  1964,  he  ordered  retaliatory 
U.S.  military  response  against  the  North  Vietnam  PT  and  gunboats, 
their  bases  and  supporting  facilities.   All  targets  were  severely 
hit,  in  particular,  the  North  Vietnamese's  petroleum  storage 
installations.   Some  25  North  Vietnam  patrol  boats  were  destroyed 
or  damaged.   Two  U.S.  aircraft  were  destroyed -aiid  two  damaged. 
(See  statement  of  Secretary  of  Defense  Robert  S.  McNamara  to 
Committee  on  Foreign  Affairs,  August  6,  1964,  House  Report 
No.  1708  which  accompanied  H,J.  Resolution  1145.) 

The  Congress  approved  the  Joint  Resolution,  .stating  that 
whereas  naval  units  of  the  Communist  regime  in  Vietnam  have 
deliberately  and  repeatedly  attacked  U.S.  nav.al .  vessel.s  in 
international  waters,  the  Congress  approves  and  supports  the 
determination  of  the  President  "to  take  all  necessary  measures 
to  repel  any  armed  attack  against  the  forces  of-  the  Una  ted 
States  and  to  prevent  further  aggression."   (House  Joint  Reso- 
lution 114  5,  considered  and  passed.  House  -  August  6,  1964, 
Senate  -  August  7,  1964.) 
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August  5,  1964  has  been  established  as  the  beginning 
date  of  the  Vietnam  conflict  for  federal  veterans'  benefits 
(38  U.S.C.  §101(29)),  California  veterans'  educational  and 
loan  benefits  (§980  et  seq. ,  Mil.  and  Vet.  Code)  and  the 
California  property  tax  exemption  (§205,  Rev.  and  Tax.  Code). 

It  appears  clear  from  the  foregoing  that  the  United 
States  cor'jnenced  " active  Tn.ili±ary  operations"  against  North 
Vietnam  on  August  5,  Ijo-i.      Ihe.   subject:  eligible  received  an 
honorable  discharge  from  the  U.S.  Marine  Corps  on  September  4, 
1964,  and  he  therefore  had  thirty  days  actual  service  during 
a  period  in  which  the  United  States  was  engaged  in  active 
military  operations  against  a  foreign  power.   He  is  therefore 
entitled  to  veterans '  preference  on  the  entrance  examination 
for  Class  5277  Planner  I  in  accordance  with  Section  8.324(b) 
of  the  Charter. 

It  should  also  be  noted  that  on  January  27,  1973,  a 
cease  fire  agreement  was  signed  between  the  United  States  and 
the  Republic  of  Vietnam  terminating  active  participation  of 
armed  forces  of  the  United  States  in  the  Vietnam  conflict. 
President  Ford  subsequently  signed  a  proclamation  that  May  7, 
1975  was  the  last  day  of  the  "Vietnam  era"  for  purposes  of 
certain  veterans'  benefits  under  Title  38  U.S.C.  §101(29). 
(Presidential  Proclamation  No.  4373,  May  7,  1975.) 

In  accordance  with  this  opinion  it  is  recommended  that 
Section  9.14(g) (4)  of  the  Civil  Service  Rules  be  amended  to 
provide  that  August  5,  1964  is  the  beginning  date  of  active 
military  operations  by  United  States  armed  forces  in  Vietnam 
and  that  January  27,  1973  is  the  cessation  of  such  active 
military  operations. 

Very  truly  yours. 


MCK  ■      THOMAS   M.    O'CONNOR 

City  Attorney 


^  Le-Coer  Opinion  No.    76-62 


November  29,  I976 


MARIS  1978 

Mr-.-  Gilbert  H.  Boreman 

Clerk  of  the  Board  s^'j^'t^l^^v 

Board  of  Supervisors 

City  and  County  of  San  Francisco 

235  City  Hall 

San  Francisco,  CA   94102 

Subject:   Submission  Of  Proposed  Charter 
Amendment  At  Special  Election 
Required  By  Charter 

Dear  Mr.  Boreman: 

This  is  in  response  to  your  letter  of  November  17,  19  76 
wherein  you  request  my  opinion  as  to  whether  or  not,  in  the 
event  a  special  election  were  to  be  called  by  reason  of  an 
initiative  petition,  a  proposed  Charter  amendment  might  be 
submitted  to  the  electorate  at  that  same  election. 

While  the  Charter  mandates  that  an  initiative  measure 
which  meets  the  requirements  of  Section  9.111  must  be  sub- 
mitted to  the  electorate  at  a  special  election  called  in 
connection  therewith,  it  is  silent  as  to  the  submission  of 
any  other  measures  at  that  same  election.   In  such  instances, 
it  appears  that  the  provision  of  Section  9.10  3  of  the  Charter 
which  adopts  the  provisions  of  the  general  lav;s  of  th-5  '^.tcite 
respecting  elections,  unless  otherwise  provided  b:  :.i3 
Charter,  would  come  into  play.   One  such  provision  is  set 
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forth  in  Section  34459  of  the  Government  Code  which  author- 
izes the  governing  body  of  a  city  and  cdanty  to  Gubrait  Lz3 
own  proposed  Charrsr  amendrr.ancs  "a-c  any  general  or  special 
election. " 

Accordingly,  it  is  my  opinion  that,  under  the  conditions 
set  forth  in  your  letter,  the  Board  of  Supervisors  could  sub- 
mit a  proposed  Charter  amendment  at  that  same  election. 

Very  truly  yours , 


JJS 


THOMAS  M.  O'CONNOR 
City  Attorney 


l^ttl^-yU^ 
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MAR  1  3  1978 

DOCUr.-.ENTS  DEPT 
S.F.  PU  ;LI0  LIDHARY 

Richard  D.  Hongisto,  Sheriff 
City  and  County  of  San  Francisco 
333  City  Hall 
San  Francisco,  California  94102 

Subject;   Validity  of  Restrictions  on  Employee  Resignations 

Dear  Sheriff  Hongisto: 

You  have  inquired  of  this  office  with  respect  to  cer- 
tain difficulties  you  have  experienced  in  staff  turnover. 
As  you  state  in  your  letter,  oftentimes  deouties  will  be 
trained  in  the  San  Francisco   Sheriff's  Office  and  subse- 
quently leave  for  other  law  enforcement  agencies  within  a 
few  years.   This  necessitates  constant  training  of  new  dep- 
uties along  with  the  continual  loss  of  experienced  deouties, 
all  detrimentally  affecting  the  functioning  of  your  office. 

You  pose  the  questions  in  your  letter:   (1)  may  the 
Sheriff  (or  more  properly  the  Civil  Service  Commission) 
legally  bind  an  ^moloyee  to  remain  with  the  City  and  County 
of  San  Francisco  for  a  specific  period,  or  (2)  may  the  em- 
ployee upon  entering  City  service  be  required  to  communicate 
with  other  law  enforcement  agencies  stating  his  disinclina- 
tion to  work  for  any  entity  other  than  the  City  and  County 
of  San  Francisco? 

In  response  to  your  first  question,  it  is  my  opinion 
that  it  would  not  be  possible  under  the  law  to  bind  a  civil 
service  employee  to  the  City  and  County  of  San  Francisco 
for  a  specific  period  of  time.   No  such  "agreement"  could 
be  negotiated  by  the  Sheriff  because  the  hiring  authority 
for  the  City  and  County  is  vested  by  the  Charter  in  the 
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Civil  Service  Commission.   But  even  that  body  could  not 
constitutionally  impose  upon  an  employee  the  obligation  to 
work  only  for  the  City  and  County.  -The  "right  to  work  and 
the  concomitant  opportunity  to  achieve  economic  security 
and  stability  are  essential  to  the  pursuit  of  life,  liberty 
and  happiness."  Sail'er  Inn,  Inc.  v.  Kirby  5  Cal.3d  1,  17 
(1971),   The  Supreme  Court  further  stated  that  "[1 limitations 
on  this  right  [to  work!  may  be  sustained  only  after  the  most 
careful  scrutiny."  Sai.l'3r  Inn,  suora.  id. 

Moreover,  enforcement  of  any  "agreement"  restricting 
emplo3mient  would  be  unlawful  in  California.   No  suit  to 
force  the  employee  to  work  for  the  City  would  be  proper. 
O'Brien  v  Perry.  130  Cal.526  (1900).   Adams  v.  Williams 
Resorts,  21U  Cal.App.2d  456  (1962).   While  an  injunction  may 
be  oroper  in  some  cases  to  stop  a  person  from  working  for 
another  in  violation  of  a  contract  (Lumley  v.  Wagner,  42  Eng. 
Ren. R, 687  (1852),  the  services  contracted  tor  must  be  extra- 
ordinary.  If  another  can  perform  the  ser-zice,  then  the  only 
suit  would  be  for  damages.   Such  a  remedy  would  be  extremely 
ineffective. 

With  respect  to  your  second  question,  no  employee 
could  be  forced  to  communicate  with  other  agencies  to  regis- 
ter his  disinclination  to  leave  City  employment.  Apart  from 
the  questionable  efficacy  of  such  a  provision,  it  would  be 
attemoting  to  achieve  by  indirection  what  the  employer  cannot 
directly  compel. 

You  are  so  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Sf  CJy.At^' 


-      Letter  Opinion  No.    76-64 


December  7 ,   I976 


MRR13WT8 


Mr.  Bernard  Orsi  ^^  ts  dept. 

General  Manager,  Personnel  ^°'^^o''uo  nDriARV 

Civil  Service  Commission  .  ®'^' 

151  City  Hall 

San  Francisco,  CA   94102 

Subject:   Charter  Section  8.407  Relating 
To  Prevailing  Rates  Of  Wages 
And  Working  Condition  Benefits 

Dear  Mr.  Orsi: 

This  is  in  response  to  your  request  for  an  opinion 
relating  to  the  interpretation  of  certain  language  con- 
tained in  Charter  Section  8.407  enacted  by  the  voters  in 
the  November  19  76  election  as  Proposition  "D".   Your  re- 
quest asks  for  a  clarification  of  three  (3)  portions  of 
that  Charter  section. 

1.   Your  first  question  asks  for  an  interpretation 
of  the  provisions  of  Charter  Section  8.40  7  as  it  relates 
to  the  powers  and  duties  of  the  Board  of  Supervisors  and 
the  Civil  Service  Commission  with  regard  to  the  fixing 

of  wage  rares. 

« 

Prior  to  adoption  of  Section  8.407  compensation  of 
"miscellaneous  employees"  was  fixed  under  the  provisions 
of  Section  8.401  of  the  Charter.   Section  8.401  provided 
that  when  fixing  salaries  and  wages  paid  to  "miscellane- 
ous employees"  the  Civil  Service  Commission  was  to  conduct 
a  survey,  prepare  schedules  of  compensation  reflecting 
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prevailing  wage  rates  and  submit  same  to  the  Board  of 
Supervisors  as  recommendations.   The  Board  of  Super- 
visors could  approve,  amend  or  reject  the  recommended 
schedules  of  compensation  and  were  required  to  set 
compensation  "in  accord"  with  the  generally  prevailing 
rates  of  wages. 

Section  8.407  of  the  Charter  defines  "prevailing 
rates  of  wages"  by  setting  forth  a  mathematically  de- 
tailed formula  to  be  followed  in  order  to  arrive  at 
same.   The  prevailing  rates  of  wages  are  the  rate 
ranges  arrived  at  as  a  result  of  utilizing  the  afore- 
mentioned mathematical  formula  after  basic  pay  rate 
data  is  collected  by  the  Civil  Service  Commission  from 
a  survey  conducted  in  the  manner  as  specifically  set 
forth  in  the  Charter  section. 

It  is  clear  that  Section  8.407  places  the  authority 
in  the  Civil  Service  Commission  to  determine  the  gener- 
ally prevailing  rates  of  salaries  and  wages  for  those 
employees  covered  by  Charter  Section  8.401.   After  "rate 
ranges"  are  determined  by  the  Civil  Service  Commission, 
the  Board  of  Supervisors  has  the  duty  to  "fix  basic  pay 
rates  as  close  as  reasonably  possible  to  prevailing  rates, 
provided,  however,  that  the  Board  of  Supervisors  shall  not 
set  the  maximum  rate  of  pay  for  any  class  in  excess  of  the 
maximum  prevailing  rate  for  that  class." 

In  Collins  vs.  City  and  County  of  San  Francisco  (1952) 
112  Cal.App.2d  719  and  San  Francisco  Chamber  of  Commerce 
vs.  City  and  County  of  San  Francisco  (1969)  275  Cal.App.2d 
499,  the  Appellate  Courts  analyzed  Charter  Section  151  (now 
Section  8.401)  and  concluded  that  because  under  said  sec- 
tion the  Civil  Service  Commission's  recommendation  to  the 
Board  of  Supervisors  did  not  purport  to  bind  the  Board  to 
ratify  the  schedules  and  that  legislative  discretion  was 
contemplated. 

Section  8.407  modifies  Section  8.401  by  requiring  the 
Board  of  Supervisors  to  fix  basic  pay  rates  as  close  as 
reasonably  possible  to  prevailing  rates  as  determined  by 
the  Civil  Service  Commission.   The  language  of  Section 
3.401,  which  the  Courts  have  interpreted  as  granting  the 
Board  legislative  discretion  is  no  longer  applicable. 
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It  is  my  opinion  that  the  language  directing  the  Board 
of  Supervisors  to  "fix  basic  rates  of  pay  as  close  as  rea- 
sonably possible  to  prevailing  rates,  provided,  however, 
that  the  Board  of  Supervisors  shall  not  set  the  maximum  rate 
for  that  class"  divests  the  Board  of  Supervisors  of  a  wide 
discretion  to  fix  wages  and  imposes  a  duty  on  the  Board  to 
select  that  rate  of  compensation  which  is  closest  to  the 
prevailing  rate  as  determined  by  the  Civil  Service  Conmi::? - 
sion  but  does  not  exceed  it.   The  language  of  Sect:LO.-i  .  . 
recognizes  that  the  Civil  Service  Commission  has  established 
schedules  of  compensation  which  are  included  in  the  Salary 
Standardization  Ordinance  and  that  in  establishing  a  "pre- 
vailing rate"  the  survey  and  computations  involved  do  not 
insure  that  the  "prevailing  rate"  would  fall  exactly  v/ithin 
an  established  schedule.   Charter  Section  8.40  7  means  that 
once  the  Civil  Service  Commission  arrives  at  a  "prevailing 
rate"  the  Board  of  Supervisors  must  then  fix  the  basic  rate 
of  pay  for  a  given  classification  in  the  schedule  of  com- 
pensation which  is  closest  to  the  "prevailing  rate"  without 
exceeding  it. 

2.   Your  second  question  relates  to  the  following  par- 
agraphs in  Section  8.407  relating  to  the  Board  of  Supervisors 
granting  working  condition  benefits  to  employees: 

"The  board  of  supervisors,  in  its  discretion, 
may  provide  working  condition  benefits  for  em- 
ployees covered  under  this  section  and  section 
8.4  01  of  this  charter  only  in  accordance  with  the 
following  provisions: 

"(a)   The  civil  service  commission 
must  determine,  certify  and  recommend 
to  the  board  of  supervisors  that  the 
working  condition  benefit  is  equitable 
or  necessary  for  the  efficient  and  safe 
performance  of  the  employee's  duties  as 
enumerated  in  his  job  description. 

"(b)   The  working  condition  benefit, 
as  recommended  by  the  civil  service  com- 
mission, is  substantially  comparable  for 
like  work  and  like  service  to  that  pro- 
vided for  the  job  classification  and  is 
provided  to  not  less  than  50  percent  of 
the  employees  of  the  class  in  the  juris- 
diction covered  by  the  salary  survey." 
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In  my  opinion,  assuming  the  compliance  with  other 
requirements,  a  working  condition  benefit  may  not  be 
provided  unless  it  is  substantially  comparable  to  that 
provided  to  50%  or  more  of  the  employees  working  in  like 
work  and  like  service  classifications  xn  the  surveyed 
jurisdictions  as  certified  by  the  Civil  Service  Commis- 
sion.  It  does  not,  in  my  opinion,  mean  that  said  benefit 
need  merely  be  provided  by  50%  or  more  of  the  jurisdic- 
tions surveyed. 

3.   Your  third  question  inquires  as  to  whether  or 
not  the  passage  of  Proposition  "D",  and  subsequent  com- 
pliance therewith,  creates  a  conflict  with  the  provisicr^ 
of  the  Meyers-Milias-Brown  Act  (Government  Code  Secrion 
3500,  et  seq.)   In  my  opinion  it  does  not. 

Section  3500  of  the  Government  Code  specifically 
states  that  "nothing  contained  herein  shall  be  deemed 
to  supersede  the  provisions  of  existing  state  law, 
charters,  ordinances  and  rules  of  local  public  agencies 
which  establish  and  regulate  a  merit  or  civil  service  . 
system  ..."   As  long  as  the  Civil  Service  Commission 
is  willing  to  and,  when  so  requested,  does  meet  and  con- 
fer with  employee  organizations  on  those  matters  over 
which  the  Civil  Service  Commission  has  authority  pursuant 
to  the  Charter  sections  under  consideration,  I  see  no 
conflict  with  the  terms  of  either  the  Meyers-Milias-Brown 
Act  or  the  City  and  County  of  San  Francisco's  Employee 
Relations  Ordinance. 

Meeting  and  conferring  on  those  items  covered  by 
Section  8.40  7  should  be  conducted  with  the  Civil  Serv- 
ice Commission  and  its  staff  and  should  take  place  prior 
to  the  time  the  Commission  determines  what  prevailing 
rates  of  wages  are.   This  conclusion  appears  inevitable 
inasmuch  as  it  appears  the  Civil  Service  Commission  is 
the  only  department  authorized  by  the  Charter  to  deter- 
mine the  prevailing  wage  and  meeting  and  conferring  with 
the  Commission  before  that  wage  is  determined  appears  to 
be  the  only  time  significant  input  from  employee  organi- 
zations could  occur. 

Very  truly  yours. 


MCK 


THOMAS    M.    O'CONNOR 
City  Attorney 
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MAR  1 3  1978 

R.    spencer   Steele  s^^^l^II^^y 

Zoning  Administrator 

Department  of  City  Planning 

100  Lark in  Street 

San  Francisco,  California  94102 

Subject:   Board  of  Permit  Appeals  Time  Limits;  Delay; 
Loss  of  Jurisdiction 

Dear  Mr.  Steele: 

This    is    in   reply    to   your   letters    inquiring   as    to 
whether   the   Board   of  Permit  Appeals    loses    jurisdiction   of 
an   appeal  if: 

1.  A  completed   appeal  is  not   filed  within   10   days 
,frora  the  making  or  entry   of   the   decision    from  which   the 
appeal   is    taken; 

2.  A  hearing   is   not  held  between   tl\e  5th   and   15th 
day   after   the    filing  of   the   appeal;    and 

3.  The   Board   does   not   reach   a  decision   including 
findings   within   40   days    after   the   filing  of   the   appeal. 


1 .      Completed   Appeal    filed  within   10    days 

The    San    Francisco  Municipal    Code,    Part    III,    Sec.     8 
provides:       "Appeals    to   the   Board   of   Po.rmit  Appeals    shall  be 
taken  v>?ithin   ten    (10)    days    from   tlie  moJcing  or' entry  of   the 
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order  or  decision  from  which  the  appeal  is  taken  by  filing 
a  notice  of  appeal  with  the  Board  of  Permit  Appeals  and 
paying  to  said  Board  at  such  time  a  filing  fee  of  ten 
($10.00)  dollars."   (Emphasis  added.)- 

City  Planning  Code,  Sec.  308.2(c)  contains  a  further 
requirement  as  to  any  appeal  from  the  action  of  the  Zoning 
Administrator: 

"(c)   Allegations.   Any  notice  of  appeal 
filed  pursuant  to  this  Section  shall  include 
allegations  as  follows: 

"1.   A  notice  of  appeal  filed  from  a 

variance  decision  shall  set  forth  the 
particulars  wherein  the  application 
for  variance  is  alleged  to  have  met  or 
to  have  failed  to  meet,  as  the  case  may 
be,  the  five  requirements  set  forth  in 
Section  305 (c) . 

"2.   A  notice  of  appeal  filed  from  any  order, 
requirement,  decision  or  other  deter- 
mination of  the  Zoning  Administrator, 
other  than  a  variance,  shall  set  forth 
specifically  wherein  it  is  alleged  that 
there  was  error  in   interpretation  of 
the  provisions  of  this  Code,  or  abuse 
of  discretion  on  the  part  of  the  Zoning 
Administrator."   (Emphasis  added.) 

See  also  Charter  Section  7.503  which  contains  a  similar 
provision. 

Therefore,  pursuant  to  Sec.  8  and  Sec.  308.2(c),  and 
for  Planning  Code  purposes  only,  a  completed  appeal  consists 
of  a  notice  of  appeal  and  a  list  of  allegations.   However,  the 
primary  question  to  be  answered  is  whether  the  use  of  "shall" 
in  tlie  Municipal  Code  and  Planning  Code  is  a  mandatory  limitation 
on  Board  action,  or  merely  directory. 
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"Shall"  is  not  defined  in  Part  III  of  the  Municipal 
Code  but  is  defined  in  Sec.  102  of  the  Planning  Code:   "The 
word  'shall'  is  mandatory  and  not  directory." 

The  California  Supreme  Court  in  Russian  Hill  Imp.  Assoc. 
V.  Board  of  Permit  Appeals  (1967)  66  Cal.2d  34,  39,  fn.  11, 
held  this  provision  to  be  jurisdictional: 

"Thus  a  permit  issued  by  the  permit  bureau 
becomes  final  at  the  conclusion  of  the  10  day 
period  following  the  order  which  .issued  that 
permit,  if  such  permit  has  not  been  appealed  by 
that  time.   Other-.-isz ,  z.-.s    7-:-_-r:iit  bee-res  final 
only  at  the  conclusion  of  the  40-day  period 
follov/ing  the  filing  of  a  timely  appeal." 

In  Francis  v.  Superior  Court  (1935)  3  Cal.2d  19,  29,  the 
California  Supreme  Court  stated: 

"It  is  true  that  'shall',  used  in  a  statute,  does 
not  alv/ays  impart  that  its  provisions  are  mandatory, 
although  in  most  cases  it  does.  ..." 

A  recent  case  favorably  commenting  upon  the  Francis 
case,  supra,  and  considering  principles  of  interpretation,  stated: 

"'Shall'  is  construed  as  mandatory  v;here  failure 
to  follow  the  statutory  command  has  a  result  of 
substantial  consequence." 

Governing  Board  v.  Felt  (1976) 
55  Cal.App.3d  156,  162. 

When  the  appellant  files  a  notice  of  appeal  and  the  required 
allegations,  the  Department  of  City  Planning  must  cease  its 
enforcement  effort  on  the  property  in  question.   The  order  is 
suspended  by  operation  of  law: 

"Pending  decision  by  the  Board  of  Permit  Appeals, 
the  action  from  which  an  appeal  is  taken  of  such 
department,  board,  commission,  officer  or  other 
person  shall  be  suspended." 

San  Francisco  Municipal  Code, 
Part  III,  Sec.  8; 
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Also  see  Russicin  Hill  Imp. 
Assoc.  V.  Board  of  Permit 
Appeals  (1967)  66  Cal.2d  34,  38. 

In  my  opinion,  the  failure  to  file  a  completed  appeal  raises  a 
svibstantial  consequence  and  there  is  a  purpose  served  in 
treating  the  word  "shall"  as  mandatory.   Where  the  appellant 
has  received  an  unfavorable  decision  and  fails  to  file  a 
completed  notice  of  appeal  within  10  days,  the  decision  of  the 
Zoning  Administrator  is  final. 

Furthermore,  as  stated  in  Ursino  v.  Superior  Court  (1974) 
39  Cal.App.3d  611,  619: 

"Accordingly,  where  a  statute  absolutely 
fixes  the  time  within  which  an  act  is  to  be  done 
it  is  peremptory  and  the  act  cannot  be  done  at 
any  other  time  unless  during  the  existence  of  the 
prescribed  time  the  time  has  been  extended  by  an 
order  made  for  that  purpose  under  authority  of 
lav;.  " 

Finally,  by  way  of  analogy,  the  California  Rules  of 
Court,  Appellate  Rule  2,  refers  to  a  "notice  of  appeal  shall 
be  filed  within  60  days  ...  or  within  180  days  .  .  .  . " 
Sec.  8  refers  to  taking  an  appeal "within  ten  (10)  days."   The 
time  to  file  a  notice  of  appeal  in  civil  and  criminal  cases  has 
alv/ays  been  jurisdictional  in  California.   As  a  general  rule, 
a  late  notice  of  appeal  is  a  void  notice.   The  right  of  appeal 
lapses.   See  Thompson  v.  Thome  (1971)  21  Cal.App.3d  797,  801, 
803;  Russian  Hill  Imp.  Assoc,  supra,  at  page  37. 

I  am  of  the  opinion  that  the  Board  of  Permit  Appeals 
loses  jurisdiction  of  an  appeal  if  a  completed  appeal  is  not 
filed  within  10  days  from  the  making  or  entry  of  the  decision 
from  which  the  appeal  is  taken. 


2 .   Hearing  held  between  5th  and  15th  day. 

The  San  Francisco  Municipal  Code,  Part  III,  Sec.  8 
provides:   "On  the  fij.ing  of  any  appeal,  the  Board  of  Permit 
Appeals  .  .  .  shall  fix  tlie  time  and  place  of  hearing,  which 
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shall  be  not  less  than  five  (5)  nor  more  than  fifteen  (15)  days 
after  the  filing  of  said  appeal.  ..." 

In  Francis  v.  Superior  Court  (19  35)  3  Cal.2d  19,  at 
page  2  8,  the  California  Supreme  Court  laid  down  a  general  rule 
as  f ollov/s : 

"'It  is,  of  course,  difficult  to  lay  down  a 
general  rule  to  determine  in  all  cases  when  the 
provisions  of  a  statute  are  merely  directory  and 
when  mandatory  or  imperative,  but  of  all  the  rules 
mentioned,  the  test  most  satisfactory  and  conclusive 
is  whether  the  prescribed  mode  of  action  is  of  the 
essence  of  the  thing  to  be  accomplished,  or,  in 
other  words,  whether  it  relates  to  matters  material 
or  immaterial  —  to  the  matters  of  convenience  or 
of  substance.'   This  rule  appears  to  have  met 
general  approval  in  this  state,  as  well  as  else- 
where. ..." 

The  general  rule  cited  above  interprets  whether  a 
particular  statute  under  review  is  mandatory  or  directory  and 
points  out  that  the  prime  test  is  whether  the  prescribed  mode  of 
action  is  of  the  essence  of  the  thing  to  be  accomplished.   In 
the  instant  case,  since  the  total  time  for  action  by  the  Board 
of  Permit  Appeals  is  forty  (40)  days,  an  early  hearing  is 
essential  so  that  the  total  forty  (40)  day  time  period  can  be 
complied  with. 

Accordingly/  I  am  of  the  opinion  that  a  hearing  between 
the  5th  and  15th  day  after  the  filing  of  the  appeal  is  a  matter 
of  convenience  rather  them  of  substance,  and,  as  such,  is 
director^'  rather  than  mandatory.   Therefore,  the  Board  would 
not  lose  jurisdiction  if  the  hearing  is  not  held  between  the 
5th  and  15tli  day  after  the  filing  of  the  appeal. 

3.   D3cision  including  finding  v;ithin  40  days 

The  San  Francisco  Municipal  Code,  Part  III,  Article  1, 
Sec.  8   and  Sec.  14,  provide: 
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"...  the  Board  of  Permit  Appeals  .  .  .  shall 
act  thereon  not  later  than  forty  (40)  days  after 
such  filing, " 

"...  not  later  than  forty  (40)  days  after  the 
filing  with  it  of  the  first  appeal,  the  Board 
may  concur  in  the  action  of  the  department  .  .  . 
or  may  overrule  the  action.  ..." 

City  Planning  Code,  Sec.  308.2(e)  added  in  1968,  defines 
a  Board  of  Peinnit  Appeals  decision  involving  the  action-  of  the 
Zoning  Administrator  to  include  findings: 

"(e)   Decision.   Upon  the  hearing  of  any 
appeal  talcen  pursuant  to  this  Section,  the  Board 
of  Permit  Appeals  may,  subject  to  the  same 
limitations  as  are  placed  upon  the  Zoning  Adminis- 
trator by  Charter  or  by  this  Code,  approve,  dis- 
approve or  modify  the  decision  or  determination 
appealed  from,  in  conformity  with  the  following 
requirements : 

"1.   In  the  case  of  a  variance  application, 

the  Board  shall  specify  in  its  findings , 
as  part  of  a  written  decision,  facts 
sufficient  to  esteiblish  wherein  the 
application  meets  or  does  not  meet,  as 
the  case  may  be,  the  five  requirements 
set  forth  in  Section  305  (c);  and,  if 
the  five  requirements  are  deemed  to  be 
met,  the  Board  shall  specify  the  character 
and  extent  of  the  variance,  and  shall  also 
prescribe  such  conditions  as  are  necessary 
to  secure  the  objectives  cf  this  Code,  in 
accordance  with  Section  305(d). 

"2.   In  the  case  of  any  order,  requirement, 
decision  or  other  determination  of  the 
Zoning  Administrator,  other  tlian  a  variance, 
-  if  the  determination  of  the  Board  differs 
from  that  of  the  Zoning  Administrator,  it 
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shall,  in  a  written  decision,  specify 
wherein  there  v/as  error  in  interpretation 
of  the  provisions  of  this  Code,  or  abuse 
of  discretion  on  the  part  of  the  Zoning 
Administrator,  and  shall  specify  in  its 
findings,  as  part  of  such  written  decision, 
the  facts  relied  upon  in  arriving  at  its 
determination."   (Emphasis  added.) 

Topanga  Assoc,  for  a  Scenic  Community  v.  County  of  Los 
Angeles  (1974)  11  Cal.Sd  506,  is  a  definitive  statement  by  the 
State  Supreme  Court  about  the  subject  of  findings.   As  for 
variances,  the  Court  held: 

"...  regardless  of  whether  the  local  ordinance 
commands  that  the  variance  board  set  forth  findings, 
that  body  must  render  findings  sufficient  both  to 
enable  the  parties  to  determine  whether  and  on 
what  basis  they  should  seeh   reviev/  and,  in  the 
event  of  reviev/,  to  apprise  a  reviewing  court  of 
the  basis  for  the  board's  action." 

Judicial  reviev/  is  provided  for  all  decisions  of  the  Board  of 
Permit  Appeals  in  Code  of  Civil  Procedure  Sec.  10  9  4.5.   The 
Topanga  court  concluded  at  page  515: 

"...  implicit  in  Section  109  4.5  is  a  require- 
ment that  the  agency  which  renders  the  challenged 
decision  must  set  forth  findings  to  bridge  the 
analytic  gap  betv/een  the  raw  evidence  and  ultimate 
decision  or  order." 

Therefore,  pursuant  to  Sections  8  and  14,  and  City 
Planning  Code  Sec.  30G.2(e),  and  extensive  case  law,  I  am  of 
the  opinion  that  the  Board's  decision  must  include  findings. 
A  decision  of  the  Board  of  Permit  Appeals  is  incomplete  until 
the  Board  issues  v/rittcn  findings  and  pending  receipt  of  findings, 
a  request  for  rehearing  is  premature. 

The  primary  question  is  v/hether  Sections  8  and  14  of 
Part  III,  Art.  1  of  th3  Municipal  Code,  require  a  final  decision 
(with  findings  as  we  have  determined  above)  v/ithin  40  days  of 
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the  filing  of  the  appeal.   Is  the  language  of  Sections  8  and 
14  directory  of  mandatory? 

The  California  Supreme  Court  in  Russian  Hill  Imp.  Assoc, 
supra,  at  page  42,  held  that:   "Sections  8  and  14  of  part  III, 
art.  1  of  the  Municipal  Code  both  provide  that  the  Board  of 
Permit  Appeals  must  enter   its  final  order  not  later  than  40 
days  after  the  filing  with  it  of  the  first  appeal."   However, 
the  Court  of  Appeal  in  McDonald's  Systems  of  Calif.,  Inc.  v. 
Board  of  Permit  Appeals  (1975)  44  Cal.App.3d  525,  541,  stated 
that  the  California  Suprem.e  Court's  extension  of  the  forty-day 
period  to  include  a  "final  order"  was  gratuitous  and  not 
provided  for  in  part  III  of  the  San  Francisco  Municipal  ^z.^^ . 

In  any  event,  the  Court  of  Appeal  in  Ursino,  supra,  at 
pages  618-619,  determined  that  the  language  of  Sections  8  and 
14  is  mandatoi.-y  and  that  any  determination  by  the  Board  after 
the  forty-day  period  would  be  void.l 

"The  Municipal  Code  of  the  City  and  County 
of  Sail  Francisco  provides  for  the  method  of  appeal 
to  the  Board,  in  pertinent  part,  as  follows:   'On 
the  filing  of  any  appeal,  the  Board  .  •  .  shall  act 
thereon  not  later  than  forty  (40)  days  after  such 
filing.  ..."   (Emphasis  added, part  III,  art.  1, 
§8.)  The  same  code,  dealing  with  the  hearing  of 
and  decision  on  the  appeal,  provides,  in  relevant 
part,  that  'After  said  hearing  and  such  further 
investigations  as  the  board  may  daem  necessary,  but 
not  later  than  forty  (40)  days  after  the  filing  v;ith 
it  of  the  first  appeal,  the  board  may  concur  in  the 
action  of  said  department  ...  or  nay  overrule  the 
act  of  said  department.  .  .  .  '  (Empliasis  added, 
part  III,  art.  1,  §14.)   These  provisions  clearly 
show  that  the  legislative  intent  was  to  make  these 
time  provisions  mandatory,  rather  than  directory, 


^o  recognized  that  the  40-day  limitation 
could  be  extended  for  good  cause,  e.g.,  nonexistence  of  Board 
members  to  vote  to  overrule  Department  head.   Ursino,  unlike 
McDonald ' s ,  was  not  concerned  with  rehearings  allowed  by  Sec.  IG 
of  tlic  San  Francisco  Tiunicipal  Code. 
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and  that  the  designation  of  time  was  intended 
as  a  limitation  of  power,  authority  or  right. 
(Citations.)   Indeed,  in  Russian  ?Iill  Improvement 
Assn.  V.  Board  of  Permit  Appeals,  66  Cal.2d  34,  39, 
fn.  11,  41-42,  fn.  19,  fn.  24  [56  Cal.F^tr.  672, 
423  P. 2d  824] ,  these  very  same  provisions  were  held 
to  be  jurisdictional.   (Citation.) 

"We  observe  that  although  the  v7ord  'shall' 
has  been  held  in  some  cases  to  be  directory  rather 
than  mandatory  (citation) ,  the  ordinances  in  the 
present  case  provided  that  the  Board  'shall  act' 
on  the  appeal  'not  later  than'  40  days  after  the 
filing  of  the  appeal.   The  phrase  'not  later  than' 
is  used  in  both  section  8  and  section  14  of  the 
Municipal  Code.   The  use  of  the  word  'shall'  in 
conjunction  v/ith  tlie  phrase  'not  later  than'  is 
clearly  indicative  of  a  mandatory  declaration. 
(Citations. ) 

"Accordingly,  where  a  statute  cibsolutely 
fixes  the  time  within  v/hich  an  act  is  to  be  done 
it  is  peremptory  and  the  act  cannot  be  done  at  any 
other  time  unless  during  the  existence  of  the 
prescribed  time  the  time  has  been  extended  by  an 
order  made  for  that  purpose  under  authority  of  law. 
(Citations.)   V7e  apprehend,  therefore,  that  any 
purported  determination  by  the  Board  after  the  40- 
day  period  would  be  in  excess  of  the  Board's 
jurisdiction  and  void." 

Also  see  McDonald's  Systems  of  Calif.,  Inc.,  supra,  at 
page  5  31,  reaffirming  that  the  40 -day  time  limit  is  valid  and 
mandatory. 

You  are  advised  that  questions  one  and  three  articulated 
at  the  beginning  of  this  opinion  are  answered  in  the  affirmative. 
Question  two  regarding  the  holding  of  the  hearing  between  the  5th 
and  15 til  day  is  answered  in  the  negative. 

Very  truly  yours , 

GEK  THOMS  M.  O'CONNOR 

City  /attorney 


^Jidh^  A-tit-U^^ 
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Hon.    George  R.  Mc  scone  "  MARIS  1978 

Mayor 

200  City  Hall  Docu^  znts  dept. 

San  Francisco,  Calif.  s.f.  pu -.lio  licrarv 

Subject:   Temporary  Q-2  Police  Officers 

as  Slembers  of  Retirement  System 

Dear  Mayer  Mc scone: 

This  will  confirm  the  opinion  heretofore  given  you 
orally  that  any  person  employed  by  the  City  and  Coiinty  of  San 
Francisco  to  perform  the  duties  encompassed  in  the  Civil 
Service  classification  Q-2  Police  Officer  must  be  a  member  of 
the  Police  Department. 

The  position  of  police  officer  possesses  a  unique 
characteristic  in  that  the  occupant  of  that  position  is  more 
than  a  mere  employee;  he  is  a  "public"  of ficer. 

A  review  of  the  Penal  Code  discloses  a  broad  spectrum 
of  persons  who  are  designated  as  ''peace  officers."   T:;,'-picall3/ 
these  persons  are  employed  by  the  State  of  California  or  some 
local  governmental  agency  in  seme  special  area  of  law  enforce- 
ment.  (Penal  Code,  Section  830.1  et  seq.)   It  is  clear  that 
the  matter  of  designating  those  persons  who  shall  have  "peace 
officer"  pov:ers  is  one  of  sta.tewide  concern,   (See  City 
Attorney's  Opinion  No.  66-10,  dated  July  I9,  I966, )   Conse- 
quently, the  City  and  County  of  San  Francisco  is  without 
authority  to  legislate  in  this  area  and  cannot,  by  the  adop- 
tion of  any  type  of  legislation,  bestow  the  designation  of 
"peace  officer   on  any  individual  or  class  of  persons. 

Insofar  as  is  pertinent  to  your  inquiry.  Section 
830,1  of  the  Penal  Code  provides  that  "any  policeman  of  a  city 
.  .  .  is  a  peace  officer."   Designation  as  a  peace  officer  and 
the  consequent  ability  to  exercise  the  powers  of  a  "peace 
officer"  are  the  basic  components  of  the  position  of  Q-2 
Police  Officer. 
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The  Charter  prescribes  that  - 

"The  police  departTient  shall  consist  of 
a  police  commission,  a  chief  of  police,  a 
poiice  force  and  such  clerks  and  employees  as 
shall  be  necessary  and  appointed  pursuant  to 
the  provisions  of  this  charter  ..." 

Section  3.531  of  the  Charter  enumerates  the  ranks  in  the  Police 
Department  and  included  in  that  enumeration  is   "police  officer." 
It'  is  clear  therefore  that  the  Charter  requires  that  all  persons 
who  are  employed  by  the  City  and  County  as  police  officers  shall 
be  members  of  the  Police  Department. 

It  should  be  noted  that  Sections  3.535  and  3-536  of  the 
Charter  authorize  the  appointment  of  Special  Police  Officers  and 
Patrol  Special  Police  Officers.   The  appointment  of  such  an 
officer  is  sufficient  to  constitute  him  a  "policeman  of  a  city" 
as  that  term  is  used  in  Section  830.I  of  the  Penal  Code  and 
thereby  permit  him  to  be  a  "peace  officer."   (See  City  Attorney's 
Opinion  No.  66-73,  dated  December  30,  I966.)  However,  it  must 
be  borne  in  mind  that  such  special  police  officers  are  not 
employees  of  the  City  and  County  .   In  the  case  of  special  police 
officers,  they  are  employed  by  an  individual  or  firm  for  a  special 
and  limited  security  purpose.   Patrol  Special  Police  Officers 
are  in  fact  private  entrepreneurs  who  contract  vrith  various 
individuals  and  firms  to  provide  security  services.   Since 
neither  of  these  categories  of  special  police  officers  are 
employees  of  the  City  and  County,  they  are  not  part  of  the 
police  force  vxhich  makes  up  the  Police  Department  pursuant  to 
Section  3.530  of  the  Charter. 

This  will  also  confirm  the  oral  opinion  given  you  to  the 
effect  that  any  person  appointed  to  the  position  Q-2  Police 
Officer  will  be  a  member  of  the  San  Francisco  City  and  County 
Employees'  Retirement  System  and  entitled  to  the  benefits  pro- 
vided thereunder  for  "members  of  the  Police  Department."  Member- 
ship in  the  Retirement  System  will  ensue  whether  the  appointment 
to  the  position  Q-2  Police  Officer  is  "temporary,"  "limited 
tenure"  or  "permanent," 

Section  8.586  of  the  Charter,  adopted  as  part  of  Propo- 
sition L  at  the  election  held  on  November  2,  1976,  provides 
that 

"Those  persons  who  become  members  of  the  police 
department,  as  defined  in  section  8,586-1,  on  or 
after  November  2,  1976,  shall  be  members  of  the 
[retirement]  system  subject  to  the'  provisions  of 
sections  [relating  to  oolice  retirement  benefits] 
..."   (Emphasis  added.) 
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The  term  "member  of  the  police  department"  is  defined  for 
purposes  of  these  sections  as  - 

"...  any  officer  or  employee  of  the 
police  department  employed  after  November  1, 
1976  who  was  or  shall  be  subject  to  the 
charter  provisions  governing  entrance  require- 
ments of  members  of  the  uniformed  force  of 
said  department  .  .  . ;  provided,  however,  that 
such  terms  shall  not  include  any  person  who 
has  not  satisfactorily  completed  such  course 
of  training  as  may  be  required  by  the  Police 
Department  prior  to  assignment  to  active  duty 
with  said  Department,"   (Charter  Sec,  8.586-2,) 

Any  person  appointed  to  the  position  Q-2  Police  Officer, 
whether  "temporary,"  "limited  tenure"  or  "permanent"  is  sub- 
ject to  the  Charter  requirements  governing  entrance  into  the 
Toniformed  force  of  the  Police  Department,   (Charter  Section 
8.320.)   Consequently,  any  person  appointed  to  the  position 
Q-2  Police  Officer  will  be  a  "member  of  the  Police  Depart- 
ment" within  the  meaning  of  Section  8.586-I  upon  completion 
of  the  required  course  of  training  and  will  thereupon  be  a 
member  of  the  Retirement  System  under  Section  8.586  and 
thereby  entitled  to  all  of  the  benefits  provided  thereunder. 

Very  truly  yours. 


^'^^  THOMS  M.  O'CONNOR 

City  Attorney 


U1       sfCj.hAtb-t^Kn^ 
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MAR  1  3  1978 


Charles  R.  Gain,  Chief 

San  Francisco  Police  Department 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:   Issuance  of  Permits  for  Retail  Sales  of  Firearms; 

Discretion  of  Chief  of  Police;  Charter  Section  3.537. 

Dear  Chief  Gain: 

You  have  asked  for  my  opinion  on  various  questions  on  the 
result  of  a  recent  hearing  before  the  Board  of  Permit  Appeals 
wherein  that  Board  indicated  that  it  would  consider  it  an  abuse 
of  discretion  if  you  were  to  grant  any  permits  for  the  retail  . 
sales  of  concealable  firearms. 

Section  53071  of  the  Government  Code  (formerly  Government 
Code  §9619  and  enacted  subsequent  to  the  decision  in  Galvan  v. 
Superior  Court,  70  Cal.2d  851,  upholding  the  validity  or  a  rxre- 
arm  registration  ordinance  against  the  claim  of  state  preemption) 
sets  forth  the  express  intent  of  the  Legislature  "to  occupy  the 
whole  field  of  regulation  of  the  registration  or  licensing  of 
commercially  manufactured  firearms  as  encompassed  by  the  pro- 
visions of  the  Penal  Code.   Sippel  v.  Nelder,  24  Cal.App.3d  173, 
has  held  that  that  section  preempcs  any  local  attempt  for  the 
regulation  of  firearms;  stating  at  page  177: 

"The  record  which  was  before  the  trial  court  in 
this  case  is  such  as  to  strongly  suggest  that  there 
exists  a  critical  need  for  implementation  of  existing 
firearm  licensing  and  registration  regulations.   How- 
ever, as  appellant  has  so  ably  argued  in  his  excellent 
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brief,  this  is  properly  a  matter  for  the  Legisla- 
ture and  not  the  courts.  With  the  enactment  of 
Government  Code,  section  9619,  the  Legislature 
resolved  any  possible  doubt  as  to  its  intent  to 
fully  occupy  the  field  of  firearm  control,  both 
in  terms  of  registration  and  licensing.   Indeed, 
the  statute  could  not  have  been  worded  in  a 
clearer  and  less  ambiguous  manner.   We  must  con- 
clude, therefore,  that  the  ordinance  here  involved, 
insofar  as  it  purports  to  regulate  the  licensing  or 
registration  of  firearms,  is  invalid." 

Penal  Code  Section  12070  of  the  Dangerous  Weapons'  Control 
Law  prohibits  anyone  from  engaging  in  the  business  of  the  sale  of 
concealable  firearms  unless  licensed  by  a  city  or  county,  pursuant 
to  Section  12071  of  the  Penal  Code.   This  latter  section  states 
that  the  duly  constituted  licensing  authority  of  a  city  or  county 
may  grant  licenses  to  persons  to  engage  in  the  sale  at  retail  of 
concealable  firearms. 

In  my  opinion,  therefore,  it  is  clear  that  the  entire  field 
of  the  regulation  of  the  registration  and  licensing  of  commercially 
manufactured  firearms  has  been  preempted  by  state  law,  including 
the  licensing  of  persons  engaged  in  the  business  of  the  retail 
sales  of  concealable  firearms.   Consequently,  the  only  licensing 
permitted  is  by  virtue  of  that  allowed  by  Penal  Section  12071. 

In  recognition  of  the  paramount  portion  of  state  law. 
Section  613  et  seq. ,  of  the  Police  Code  was  enacted  to  designate 
the  Police  Department  as  the  licensing  authority  for  the  City  and 
County  of  San  Francisco  for  the  granting  in  its  discretion  of  per- 
mits under  state  law.   (See  City  Attortiey  Letter  Opinion  No.  75-26.) 

You  first  inquire  whether  you  are  bound  by  the  mandate  of 
the  Board  of  Permit  Appeals  or  must  use  your  discretion  with  res- 
pect to  each  individual  permit  application. 

Under  Penal  Code  Section  12071  and  Police  Code  Section 
613.4,  the  granting  of  a  permit  to  sell  at  retail  concealable 
firearms  is  discretionary.   As  discretion  is  involved,  you  must 
exercise  it  on  each  application  and  cannot  adopt  a  general  policy 
of  denial  as  was  enunciated  by  the  Board  of  Permit  Appeals. 

My  conclusion  is   based  upon  the  recent  case  of  Salute  v. 
Pltchess,  61  Cal.App.3d  557,  which  held  that  it  was  the  duty  of 
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the  Sheriff  under  the  Penal  Code  provision  relating  to  the  licensing 
of  persons  to  carry  concealable  weapons  to  make  an  investigation  and 
determination,  on  an  individual  basis,  on  every  application.  In  that 
case  the  Penal  Code  provided  that  a  Sheriff  or  Police  Chief  may  issue 
licenses  to  persons  to  carry  concealable  firearms.   The  Sheriff  had 
a  fixed  policy  of  not  granting  any  licenses  under  State  law  except 
in  a  limited  number  of  cases  involving  public  officers  concerned  for 
their  personal  safety.   With  respect  to  the  Sheriff's  policy  the 
Court  stated  (page  560): 

"We  regard  the  case  at  bench  as  involving  a 
refusal  of  the  sheriff  to  exercise  the  discretion 
given  him  by  the  statute.   Section  12050  imposes 
only  three  limits  on  the  grant  of  an  application 
to  carry  a  concealed  weapon:  the  applicant  must  be 
of  good  moral  character,  show  good  cause  and  be  a 
resident  of  the  county.   To  determine,  in  advance, 
as  a  uniform  rule,  that  only  selected  pupjic  officials 
can  show  good  cause  is  to  reiuse  co  consider  the 
existence  of  good  cause  on  the  part  of  citizens 
Generally  and  is  an  abuse  of,  and  not  an  exercise  of, 
discretion. " 
(Emphasis  added.) 

In  answer  to  your  question,  then,  you  are  advised  that  you  are 
not  bound  by  the  mandate  of  the  Board  of  Permit  Appeals  but  must  act 
upon  and  exercise  your  discretion  on  each  individual  permit  applica- 
tion. 

Secondly,  you  have  asked  whether  Penal  Code  Section  12071 
prevails  over  Section  23  of  Part  III  of  the  San  Francisco  Municipal 
Code. 

Section  23  of  Part  III  of  the  Municipal  Code  allows  the  Tax 
Collector  to  annually  renew  each  permit  or  license  unless  the  orig- 
inal granting  department  files  a  written  objection  to  such  renewal. 

Penal  Code  Section  12071  states  that  any  license  granted  shall 
be  effective  for  not  more  than  one  year  from  the  date  of  issue.  Thus, 
the  license  expires  by  its  own  terms. 


Charles  R.  Gain 
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To  the  extent  that  Section  23  in  any  way  conflicts  with  Sec- 
tion 12071  in  regard  to  permits  to  sell  at  retail  concealable  fire- 
arms, it  must  yield  in  that  in  this  area  the  State  has  preempted 
licensing.  Consequently,  the  Tax  Collector  may  not  renew  said  per- 
mits since  by  State  law  they  expire  one  year  from  tha  date  of  issu- 
ance. Those  seeking  to  remain  in  business  must  submit  a  new  appli- 
cation to  the  Police  Department  each  year. 

Lastly,  you  ask  whether  you  are  bound  by  the  criteria  for 
granting  a  permit  as  set  forth  in  Section  3.537  of  the  Charter. 

Charter  Section  3.537,  in  part  states  that  the  Chi^f  of  Police 
may  refuse  a  permit  subject  to  Police  Department  issuance  if  the 
character  of  the  business  or  of  the  applicant  does  not  warrant  its 
issuance.   In  addition,  the  Chief  of  Police  may  consider  the  effect 
of  the  proposed  business  upon  the  surrounding  property  and  its  res- 
idents and  in  taking  such  action  may  exercise  his  sound  discretion. 
(Section  26,  Part  III,  San  Francisco  Municipal  Code).   These  sections 
of  the  Charter  and  ordinance  provide  an  overall  standard  governing 
and  guiding  the  Chief  of  Police  and  prescribing  that  the  exercise  of 
his  permit  power  must  not  be  arbitrary  but  rather  directed  to  the 
promotion  of  the  public  interest.   (See  Iscoff  v.  Police  Commission, 
222  Cal.App.2d  395,  405.) 

You  are  advised,  therefore,  that  in  exercising  your  discre- 
tion in  the  granting  of  permits  or  licenses  you  are  to  be  guided  by 
the  overall  standards  provided  by  the  above  enumerated  sections  of 
the  Charter  and  Municipal  Code. 

Very  truly  yours. 


E^LB 


THOMAS  M.  O'CONNOR 
City  Attorney 


Sf- 
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Honorable  George  R.  Moscone 

Mayor 

City  and  County  of  San  Francisco 

200  City  Hall 

San  Francisco,  CA   94102 

Siibject:   Conflict  Of  Interest  -  Member 
Of  Board  Of  Education 

Dear  Mayor  Moscone: 

This  is  in  response  to  your  recent  inquiry  regarding  a 
possible  conflict  of  interest  existing  where  the  Director 
of  a  corporation  leasing  space  and  office  equipment  to  the 
San  Francisco  Unified  School  District  is  to  be  appointed  to 
the  Board  of  Education  of  the  San  Francisco  Unified  School 
District. 

You  have  advised  me  that  the  School  District  leases  the 
premises  from  the  corporation  at  a  cost  of  approximately 
Nine  Thousand  Dollars  ($9,000.00)  a  year,  and  leases  the 
office  equipment  at  a  cost  of  approximately  Three  Thousand 
Dollars  ($3,000.00)  a  year.   You  have  further  advised  me 
that  the  Director  does  not  own  or  hold  any  stock  in  the 
corporation,  thereby  rendering  Education  Code  Section  1175 (cj 
inapplicable. 

By  letter  of  December  23,  1976  I  advised  you  that  the 
specific  conflict  of  interest  provisions  of  Education  Code 
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Section  1174,  et  seq. ,  applied  to  the  question  of  disqual- 
ification to  serve  on  the  Board  of  Education  of  the  San 
Francisco  Unified  School  District.   The  general  conflict 
of  interest  provisions  of  Government  Code  Section  1090,  et 
seq. ,  do  not  apply. 

The  general  rule  is  found  in  Education  Code  Section 
1174: 

"Section  1174.   No  personal  interest  in 
contract. 


"lie   naiuber  of  the  governing  board  of  any 
school  district  shall  be  interested  in  any 
contract  made  by  the  board  of  which  he  is  a 
member. " 

The  exception  to  Section  1174  is  set  out  in  Section 
1174.5: 

"Section  1174.5.   Justifying  circuir^stances . 

".  .  .no  contract  or  other  transaction 
entered  into  by  the  governing  board  of  any 
school  district  is  either  void  or  voidable 
under  the  provisions  of  Section  1174,  nor 
shall  any  member  of  such  board  be  disquali- 
fied or  deemed  guilty  of  misconduct  in  office 
under  said  provisions,  if  the  circumstances 
specified  in  the  following  subdivisions  exist: 

" (a)   The  fact  of  such  interest  is  dis- 
closed or  known  to  the  governing  board  and 
noted  in  the  minutes,  and  the  governing  board 
thereafter  authorizes,  approves,  or  ratifies 
the  contract  or  transaction  in  good  faith  by 
a  vote  sufficient  for  the  purpose  without 
counting  the  vote  or  votes  of  such  interested 
member  or  members ,  and 

"(b)   The  contract  or  transaction  is  just 
and  reasonable  as  to  the  school  district  at 
the  time  it  is  authorized  or  approved." 


Letter  Opinion  No.  76-68 


Honorable  Geo^~:^  ?., 


December  31,  1976 


Applying  Section  1174.5  to  the  present  inquiry,  it 
would  appear  that  the  nominee  in  question  would  not  be 
disqualified  from  serving  on  the  Board  of  Education  if 
the  fact  of  the  nominee's  interest  in  the  corporation 
is  made  known  to  the  Board  of  Education  and  noted  in  the 
minutes,  and  the  Board  thereafter  ratifies  t^e  lease 
transaction  without  the  vote  of  the  nominee. 

As  far  as  subsection  (b)  is  concerned,  I  have  no 
information  that  the  lease  agreement  is  anything  but 
totally  satisfactory  to  the  School  District. 

Although  ratification  may  take  many  forms,  I  suggest 
the  Board  of  Education  expressly  and  formally  ratify  the 
School  District's  lease  with  the  corporation. 

Furthermore,  should  your  nominee  become  a  member  of 
the  Board  of  Education,  before  each  future  Board  trans- 
action affecting  the  corporation,  your  nominee  must  dis- 
close his  interest  in  the  corporation,  have  it  noted  in 
the  minutes,  and  abstain  from  voting.  In  addition,  the 
particular  transaction  must  be  "just  and  reasonable"  as 
to  the  School  District. 

Very  truly  yours. 


GEK 


THOMAS  M.  O'CONNOR 
City  Attorney 


To  "ratify"  means  to  approve,  to  confirm,  as 
the  Senate  ratified  the  treaty;  the  directors  met 
to  ratify  the  contract.   Webster's  New  Interna- 
tional Dictionary,  2nd  Ed.  Unabridged.   Ratifica- 
tion is  a  subsequent  adoption.   Rakes traw  v. 
Rodriques  (1972)  8  Cal.Sd  67,  104  Cal.Rptr.  57. 
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